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EDITORIAL ANNOUNCEMENT 


W. I. Evans, of Miami, whose term as a member of the Law Journal Publication Committee expired this 
past month, has been renamed for a five-year period, and appointed Chairman of the committee. Martin H. Long, 
of Jacksonville, has been appointed to fill the unexpired term of J. C. Cooper, Jr., who has become President of 
the Association. Mr. Cooper will continue temporarily as editor pending the creation of an editorial board, now 


under consideration. 


JUDGE STRUM APPOINTED TO FEDERAL BENCH 
Just as we go to press with the February issue of the Law Journal, we learn of Judge Louie W. Strum’s 
appointment-to the Federal Bench, to succeed the late Judge Lake Jones. 


_ The March issue of the Law Journal will contain information as to the reorganization of the State Supreme 
Court, consequent to his resignation and proceedings incident to the installation of Judge Strum on the United 


States Court bench for the Southern District of Florida. 


ESOL EES OF THE SUPREME COURT OF FLORIDA ON THE DEATH OF 
JUDGE THOMAS F. WEST 


‘ The members of the Court have been shocked and 
deeply grieved to learn of the death during the night 
of February 22, 1931, of the Honorable Thomas 
Franklin West, former chief justice of this Court and 
one of the most distinguished members of the legal 
profession in this State. 


Born at Milton, Fla., on November 23, 1874, 
Judge West was educated at the State Normal School 
in DeFuniak Springs, Fla., and graduated in 1899 
from the law school of Washington and Lee Uni- 
versity in Virginia. He was admitted to the bar in 
this State in 1990. While practicing law in Milton 
he represented Santa Rosa County in both branches 
of the State Legislature. 


His distinguished service as a legislator led to 
his appointment as a member of the commission to 
revise the General Statutes of the State which was 
adopted in 1906. 


In 1912 Judge West was elected Attorney Gen- 
eral of Florida and served ably in that honorable of- 
fice until September 1, 1917, when he was appointed 


to be a justice of the Supreme Court. In November, 
1918, he was elected by the people for a full term on 
the Supreme Court bench and in March, 1925, he was 
selected to be chief justice. 

Judge West resigned from the Supreme Court on 
November 23, 1925, to accept appointment as one of 
the judges of the Circuit Court for the First Judicial 
Circuit of Florida, that being his old home circuit. 

In 1916 Judge West was President of the Florida 
State Bar Association. He was a faithful member of 
the Presbyterian Church and a thirty-second degree 
Mason. 

Judge West served the people of Florida with 
outstanding ability in each of the three departments 
of their government, legislative, executive and judicial 
and enjoyed in a high degree the respect and esteem 
of his associates and of the public. His passing is a 
loss to the legal profession and to the State. 

It is ordered by the court that out of respect to 
the memory of this eminent Floridian, this memorial 
be spread upon the minutes of the court and that the 
court do now adjourn for the day. 
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FINAL DRAFT OF PROPOSED STATUTE RELATING TO CHANCERY PROCEDURE 


The report of the Special Cqammittee of Florida 
State Bar Association with reference to proposed act 
relating to Pleading, Practice and Procedure in Courts 
of Equity was submitted to the Conference of Dele- 
gates of Local Bar Associations held January 29th, 
1931, at Daytona Beach. At the close of the Confer- 
ence a resolution was adopted approving the report as 
submitted, subject to the understanding that the com- 
mittee would reform certain sections in accordance 
with the discussion at the conference and would add 
certain sections. The report of the Conference was 


INDEX 

Section Nos. 

1. Rule Days. 

2. Motions Grantable as of Course by the Clerk. 

8. Process, Mesne and Final: Form of Summons in 
Chancery. 

. Summons in Chancery: How Issued: When Re- 
turnable. 

5. Service and Return of Summons in Chancery. 

6. Appearance. 

7. Signature of Counsel. 

8. Parties Generally. 


he 


9. Interventions. ‘ 

10. Substitution of Grantee or Assignee as Plaintiff. 

11. Nominal Parties. ‘ 

12. Trustees May Represent Beneficiaries. 

13. Suit to Execute Trusts of Will: Heir as Party. 

14. Class Suits; Effect of 

15. Suits By or Against Incompetents. 

16. Joint and Several Demands. 

17. Defect of Parties: Resisting Objection. 

18. Defect of Parties: Tardy Objection. 

19. Death of Party: Revivor. 

20. Consolidation of Causes. 

21. Pleadings: Technical Forms Abolished. 

22. Brevity and Relevancy in Pleadings: Motions to 
Strike. 

23. Exceptions for Impertinence, Etc. Abolished. 

24. Motion to Strike Not to Stay Cause Unless So Or- 
dered. 

25. Further and Particular Statement in Pleading May 
be Required. 

26. Amendments Generally. 


submitted to the annual meeting of the State Bar As- 
sociation held on the following day. The Conference 
report was approved and the special committee was 
directed to submit the statute in final form to the 
Executive Council of the Association so that the Coun- 
cil might finally approve the same for submission 
to the Legislature as the act of the Association. The 
special committee resubmitted the proposed act to the 
Executive Council, and the said proposed act was ap- 
proved by the Executive Council and will be submitted 
to the Legislature in the following form: 


27. Pleading Supplemental Matters. 

28. Bill of Complaint: Contents. 

29. Amendment of Bill as of Course. 

30. Facts Occurring After Suit May Support Equity 
of Bill. 

31. Joinder of Causes of Action. 

32. Time for Filing Answer, Reply and Other Plead- 
ings. 

33. Motions to Dismiss: 
(1) Demurrers Abolished; Substitute Therefor. 
(2) Pleas Abolished: Substitute Therefor. 
(3) Time to Answer If Motion Denied. 

34. Answer: Contents. 

35. Answer May Incorporate Counter-Claim: 
(1) When Counter-Claim Must be Stated in 

Answer. 
(2) Service of Copy and Prayer for Relief. 
(3) Process on Counter-claim. 
(4) Court May Order Other Parties to be Brought 
In. 

(5) Cross bill in lieu of counter claim. 

36. Answer to Amended Bill. 

37. General Replications Abolished. 

38. Time for Attack on Answer, Counter-claim or 
Reply. 

39. When Cause Deemed at Issue. 

40. Motion for Decree on Bill and Answer. 

41. Testing Sufficiency of Affirmative Defense: Ex- 
ceptions for Insufficiency Abolished. 

42. Default: Decree Pro Confesso. 

43. Decree Pro Confesso: to be Followed by Final De- 
cree: Setting Aside Default. 

44. Proceedings in Lieu of Decree Pro Confesso. 
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45. Trials and Evidence. 

46. Time for Taking Testimony. 

47. Depositions De Bene Esse: 

(1) When Such Depositions May Be Taken: 
Notice. 

(2) Oath of Witness: Committing Testimony to 
Writing. 

(3) Certification and Return. 

(4) Optional Procedure. 

48. Discovery: Interrogatories: Inspection and Produc- 
tion of Documents: Admission of Execution or 
Genuineness: 

(1) Right to Propound Interrogatories. 

(2) Interrogatories to Corporations. 

(3) Copies for Interrogated Party. 

(4) Answers and Objections to Interrogatories. 

(5) Remedy for Failure to Answer or Produce 
Papers. 

(6) Notice to Admit Document. 

(7) Effect of Answers. 

49. Production of Books and Writings for Inspection 
or at Trial. 

50. Stenographer: Appointment: Fees. 

51. Attendance of Witnesses. 

52. Deposition Deemed Published When Filed. 

53. Objections for Irrelevancy Not to be Reported by 
Examiners or Commissioners. 

54. General Masters in Chancery: Appointment and 
Oath. 

55. General Powers and Duties of Masters. 

56. Bond of Masters. 

57. Special Masters in Chancery. 


58. Reference to Master. 

59. Hearings Before Master. 

60. Procedure Before Master. 

61. Form of Accounts Before Master. 

62. Former Proofs May be Used. 

68. Claimants Before Master Examinable by Him. 

64. Master’s Report: Documents Identified But Not 
Set Forth. 

65. Filing of Master’s Report and Notice Thereof: Ex- 
ceptions: Hearing. 

66. Form of Decree. 

67. Enforcement of Final Decrees. 

68. Correction of Clerical Mistakes in Orders and De- 
crees. 

69. Writ of Assistance. 

70. Rehearings. 

71. Petition for Rehearing as Stay. 

72. Process in Behalf of and Against Persons Not 
Parties. 

73. Injunctions: Notice: Allegations of Bill of Com- 
plaint. 

74. Receivers: Appointment and Report of. 

75. Action at Law Erroneously Begun as Suit in 
Equity; Transfer to Court of Law. 

76. Notices and Copies: How Served and When Re- 
quired: 
(1) Upon Whom and How Served. 
(2) No Notice to Party in Default. 

77. Time When This Act Shall Take Effect and Cases 
to Which it Shall Apply. 

78. Statutes Repealed. 

79. Short Title. 


A BILL 
TO BE ENTITLED: 
’ AN ACT Relating to Pleading, Practice and Pro- 
cedure in Courts of Equity. 

BE IT ENACTED BY THE LEGISLATURE OF 
THE STATE OF FLORIDA: 

Section 1. RULE DAYS. The first Monday in 
each month shall be the rule day. 

NOTE: This section briefly restates the 
existing practice. 

Section 2. MOTIONS GRANTABLE AS OF 
COURSE BY THE CLERK. All motions and applica- 
tions in the clerk’s office for the issuing of mesne 
process and final process to enforce and execute de- 
crees; for entering decrees pro confesso; and for other 
proceedings in the clerk’s office, which do not require 
an allowance or order of the court, shall be deemed 
motions and applications grantable of course by the 
clerk of the court. But the same may be suspended 
or altered or rescinded by the court upon special cause 
shown. 

NOTE: Substantially the same as Flor- 


ida Equity Rule 4 omitting reference to 
pleas, demurrers and exceptions; also Federal 
Equity Rule 5. 


Section 8. PROCESS, MESNE AND FINAL uot 


FORM OF SUMMONS IN CHANCERY. The sum- 
mons in chancery shall constitute the proper mesne 
process in all suits in equity, in the first instance, to 
require the defendant to appear and answer the bill; 


and, unless otherwise provided by law or specially or- 


dered by the court, a writ of attachment and, if the 
defendant cannot be found, a writ of sequestration, or 


a writ of assistance, as the case may require, shall bee 


the proper process to issue for the purpose of com- 
pelling obedience to any interlocutory or final order 
or decree of the court. The form of a summons in 
chancery shall be substantially as follows: 
THE STATE OF FLORIDA to _ ; 
You are hereby notified that a suit has been 
brought against you in the Circuit Court for 
County, Florida, in Chancery, by 
and you are hereby required to file with the Clerk of 
said Court your written appearance (personally or by 
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attorney) in said suit on the first Monday in —._..... 
A. D. 193_._, being the day of said month. 
and thereafter to file with said Clerk your written de- 
fenses, if any, to the bill of complaint in said suit at 
the time prescribed by law. 

Herein fail not or judgment will be entered 
against you by default. 

WITNESS my hand and the seal of said Court, at 

day of 

A. D. 193__. 


As Clerk of said Circuit Court. 
NOTE: This section is substantially the 
same as Federal Equity Rule 7, and Florida 
Equity Rule 6, substituting “summons in 
chancery” for “subpoena,” and substituting 
an entirely new form of the writ of summons 
in chancery, which, it is believed, is much 
clearer to laymen. Displaces Sec. 4893 
Cc. G. L. 
Section 4. SUMMONS IN CHANCERY: HOW 


opt Seti WHEN RETURNABLE. No summons in 


chancery shall be issued from the clerk’s office in any 
suit in equity until the bill is filed in the clerk’s of- 
fice. Whenever a bill is filed, the clerk shall issue a 
summons in chancery thereon, as of course, which 
shall be made returnable to the next rule day there- 
after unless there shall not be ten days intervening 
between the day of the issuing of the same and the 
next rule day, in which case the same shall be made 
returnable to the rule day in the next succeeding 
month. Where there is more than one defendant, the 
clerk shall issue but one writ of summons in chancery 
against all of the defendants, unless otherwise directed 
by the complainant or his solicitor. When any sum- 
mons in chancery shall be not returned or returned 
not executed or improperly executed as to any defend- 
ant, the plaintiff shall be entitled to another sum- 
mons in chancery against such defendant or defend- 
ants as often as required, until due service’is made. 
NOTE: The foregoing is a combination 

of Florida Equity Rules 10, 11 and 13. Em- 

bodies Sec. 4891 C. G. L. and displaces Sec. 

4892 C. G. L. 

Section 5. SERVICE AND RETURN OF SUM- 
MONS IN CHANCERY. The service of and return 
upon summons in chancery shall be prescribed by 
law in the case of summons ad respondendum. 

NOTE: The foregoing displaces Florida 

Equity Rules 12 and 14, and is intended to 

make the practice the same in equity and 

common law cases. Compare Sec. 4894 

C. G. L. 

Section 6. APPEARANCE. The defendant shall 
file his written appearance, personally or by his solici- 
tor, on the rule day to which the summons in chancery 
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is made returnable, provided he has been served with 
process ten days before that date; otherwise his ap- 
pearance day shall be the next rule day succeeding the 
rule day to which the process is returnable. If service 
is made by publication, the defendant shall file his ap- 
pearance, in the manner stated, on the day fixed in 
the order of publication, if a rule day, or, if not a rule 
day, then on the rule day next succeeding the return 
day fixed in the order of publication. 

NOTE: The foregoing section follows 
Florida Equity Rule 15 and accords with the 
provisions with respect to the time for filing 
an appearance contained in Sections 4939 and 
4940 C. G. L. (3152 and 3153 R. G. S.) 

Section 7. SIGNATURE OF COUNSEL. Every 
bill or other pleading shall be signed individually by 
one or more solicitors of record, and such signatures 
shall be considered as a certificate by each solicitor 
that he has read the pleading so signed by him; that 
upon the instructions laid before him regarding the 
case there is good ground for the same; that no scan- 
dalous matter is inserted in the pleading; and that it 
is not interposed for delay. Nothing herein shall be 
considered as requiring a litigant to be represented by 
a solicitor. 

NOTE: Same as Federal Equity Rule 24, 
except that the last sentence is interpolated. 
Compare with Florida Equity Rule 27. 

Section 8. PARTIES GENERALLY: Every ac- 
tion shall be prosecuted in the name of the real party 
in interest, but an executor, administrator, guardian, 
trustee of an express trust, a party with whom or in 
whose name a contract has been made for the benefit 
of another, or a party expressly authorized by statute, 
may sue in his own name without joining with him 
the party for whose benefit the action is brought. All 
persons having an interest in the subject of the action 
and in obtaining the relief demanded may join as 
plaintiffs, and any person may be made a defendant 
who has or claims an interest adverse to the plaintiff. 
Any person may at any time be made a party if his 
presence is necessary or proper to a complete deter- 
mination of the cause. Persons having a united in- 
terest may be joined on the same side as plaintiffs or 
defendants, and when any one refuses to join, he may 
for such reason be made a defendant. 

NOTE: Same as Federal Equity Rule 37 
with the omission of the last sentence 
thereof. 

Section 9. INTERVENTIONS: Anyone claim- 
ing an interest in the litigation may at any time 
be permitted to assert his right by intervention, but 
the intervention shall be in subordination to, and in 
recognition of, the propriety of the main proceeding, 
unless otherwise ordered by the court in its discretion. 

NOTE: Same as last sentence of Federal 
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Equity Rule 37, with the interpolation of the 

words “unless otherwise ordered by the court 

in its discretion”. The interpolated words 

are intended to vest in the court the dis- 

cretionary power to permit an intervenor to 
question the propriety of the main pro- 
ceeding. 

Section 10. SUBSTITUTION OF GRANTEE OR 
ASSIGNEE AS PLAINTIFF: The grantee or assignee 
of a cause of action (including receivers, liquidators 
and trustees in bankruptcy), pendente lite, may, on 
the order of the court, be substituted as plaintiff on 
verified motion or petition of the plaintiff or the 
grantee or assignee himself, after notice to the party 
or parties affected. 

NOTE: The purpose of this section is to 

permit the substitution as plaintiff of a 

party who acquires the cause of action pend- 

ing the suit, and to simplify the procedure 

whereby the substitution is effected. 

Section 11. NOMINAL PARTIES. Where no ac- 
count, payment, conveyance, or other direct relief is 
sought against a party to a suit, not being an infant, 
the party, upon service of the summons in chancery 
upon him, need not appear and answer the bill, un- 
less the plaintiff specially requires him to do so by 
the prayer; but he may appear and answer at his op- 
tion; and if he does not appear and answer he shall 
be bound by all the proceedings in the cause. If the 
plaintiff shall require him to appear and answer he 
shall be entitled to the costs of all the proceedings 


_ against him, unless the court shall otherwise direct. 


NOTE: Same as Federal Equity Rule 40, 

and practically identical with Florida Equity 

Rule 35. 

Section 12. TRUSTEES MAY REPRESENT 
BENEFICIARIES. In all suits concerning property 
which is vested in trustees, where such trustees are 
competent to sell and give discharges for the proceeds 
of the sale, or the rents, income or profits of the es- 
tate, all or any, such trustees shall represent the per- 
sons beneficially interested in the estate or the pro- 
ceeds, or the rents, income or profits, and in such 
cases it shall not be necessary to make the persons 
beneficially interested in such property, or rents, in- 
come or profits, parties to the suit; but the court may, 
upon consideration of the matter on the hearing, if it 
shall so think fit, order such persons to be made 
parties. 

NOTE: Based on Florida Equity Rule 30, 

but enlarged so as to include trustees of any 

express trust of real or personal property 

who are competent to sell and give discharges 

for the proceeds of the sale or the rents, in- 

come or profits of such property. The exist- 

ing Florida Equity Rule is confined to testa- 
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mentary trustees of real estate which seems 

unnecessarily restrictive. It is understood 

that this section authorizes suits either by 
or against such trustees. 

Section 18. SUIT TO EXECUTE TRUSTS OF Guacd | 
WILL: HEIR AS PARTY. In suits to execute the 
trusts of a will, it shall not be necessary to make the | 
heir at law a party; but the plaintiff shall be at lib- | 
erty to make the heir at law a party where he desires 
to have the will established against him. | 

NOTE: Same as Federal Equity Rule 41 

and Florida Equity Rule 31. 

Section 14. CLASS SUITS: EFFECT OF. When («ctl 
the question is one of common or general interest to 
many persons constituting a class so numerous as to 
make it impracticable to bring them all before the 
court, one or more may sue or defend for the whole. 

NOTE: Same as Federal Equity Rule 38. 

The words “but in such case the decree shall 

be without prejudice to the rights and claims 

of all the absent parties” found in Florida 

Equity Rule 29 have been intentionally omit- 

ted, so that the decree will be binding on ab- 

sent parties unless otherwise provided by the 
decree itself. 

Section 15. SUITS BY OR AGAINST INCOM- 
PETENTS. Guardian ad litem to defend a suit may 
be appointed by the court for infants or other persons 
who are under guardianship, or otherwise incapable 
of suing for themselves. All infants and other per- 
sons so incapable may sue by their guardians, if any, 
or by their next friend; subject, however, to such or- 
ders as the court may direct for the protection of in- 
fants and other persons. 

NOTE: Same as Federal Equity Rule 70 

and substantially the same as Florida Equity 

Rule 36. 

Section 16. JOINT AND SEVERAL DEMANDS. 
In all cases in which the plaintiff has a joint and sev- 
eral demand against several persons, either as prin- 
cipals or sureties, it shall not be necessary to bring 
before the court as parties to a suit concerning such 


demand all the persons liable thereto; but the plain- 


tiff may proceed against one or more of the persons 
severally liable. 
NOTE: Same as Federal Equity Rule 42 
and Florida Equity Rule 82. . 
Section 17. DEFECT OF PARTIES: RESISTING 
OBJECTION. Where the defendant shall by his an- 


swer suggest that the bill of complaint is defective 
for want of parties, the plaintiff may, at or before 
the next rule day, or at any other time by special leave 
of the court, assign the cause for argument as a mo- 
tion upon that objection only; and where the plaintiff 
shall not so assign the cause, but shall proceed there- 
with to a hearing, notwithstanding an objection for 
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want of parties taken by the answer, he shall not at 
the hearing of the cause, if the defendant’s objection 
shall then be allowed, be entitled as of course to an 
order to amend his bill by adding parties; but the 
court shall be at liberty to dismiss the bill, or to allow 
an amendment on such terms as justice may require. 
NOTE: The foregoing is substantially 

the same as Federal Equity Rule 43 and Flor- 

ida Equity Rule 33, with the addition of the 

words “or at any other time by special leave 

of court’. 

Section 18. DEFECT OF PARTIES: TARDY OB- 
JECTION. If a defendant shall, at the hearing of a 
cause, object that a suit is defective for want of par- 
ties, not having by motion or answer taken the objec- 
tion and therein specified by name or description the 
parties to whom the objection applies, the court shall 
be at liberty to make a decree saving the rights of the 
absent parties. 

NOTE: Same as Federal Equity Rule 44. 

It is also a substantial copy of Florida Equity 
Rule 34, the word “motion” being used in- 
stead of “plea”. 

Section 19. DEATH OF PARTY: REVIVOR. In 
he event of the death of either party the court may, 
before or after final decree, in a proper case, upon 
motion, order the suit to be revived by the substitu- 
tion of the proper parties. If the successors or repre- 
sentatives of the deceased party fail to make such ap- 
plication within a reasonable time, then any other 
party may, on motion, apply for such relief, and the 


court, upon any such motion may make the necessary © 


orders for notice to the parties to be substituted and 
for the filing of such pleadings or amendments as may 
be necessary, including the appointment of an admin- 
istrator ad litem. 

NOTE: Same as Federal Equity Rule 45, 
with the addition of the words “before or 
after final decree” and the clause referring 
to the appointment of an administrator ad 
litem. The foregoing displaces Florida 
Equity Rules 37 and 38 which deal with pro- 
ceedings upon the death of the plaintiff and 
upon the death of the defendant, respective- 
ly. The section will simplify the procedure 
necessary where a party dies after decree 
and before appeal as well as before decree. 
Section 20. CONSOLIDATION OF CAUSES: 

Upon the motion of any interested party and after 
notice to all other parties affected, the court may or- 
der two or more causes in equity to be consolidated 
upon such terms and conditions as may be just, and 
to prescribe the time and method of pleading and 
procedure and the effect of the decrees to be rendered 
in the cause when so consolidated. Complete identity 
of parties or subject-matter shall not be requisite to 


the consolidation of causes. In any decree of con- 
solidation the court may order that the consolidated 
causes shall preserve their separate existence or be 
merged into a single suit. 
NOTE: There is no exact counterpart 

of the foregoing section in the present Flor- 

ida chancery practice or in the Federal 

Equity Rules. The power to consolidate 

causes in the federal courts is embodied in 

a statute, which, however, has not been 

followed. 


Section 21. PLEADINGS: TECHNICAL FORMS Succeed 


ABOLISHED. All technical forms and classes of bills, 
answers and other pleadings in equity are hereby 
abolished. 

NOTE: Substantially the same as Fed- 
eral Equity Rule 18. Intended to abolish 
such special and technical forms of pleadings 
as supplemental bills, bills of review, bills of 
revivor, etc., as well as all formal require- 
ments of any pleading in equity. 


Section 22. BREVITY AND RELEVANCY nGaoeted 
PLEADINGS: MOTIONS TO STRIKE. All pleadings stot 


in an equity cause shall be expressed in as brief and 


succinct terms as reasonably practicable, and shall 9,. pe 


contain no unnecessary recitals of deeds, documents. 
contracts or other instruments in haec verba, or other 
irrelevant, redundant or impertinent matter or scan- 
dalous matter not relevant to the suit. As far as prac- 
ticable, all pleadings shall be stated in successively 
numbered paragraphs. No papers) shall be unneces- 
sarily annexed as exhibits. If any pleading or other 
paper filed in the cause shall violate the provisions of 
this section to the prejudice of the opposing party 
affected the court may, on motion to strike or of its 
own motion, expunge the objectionable matter at the 
cost of the offending party, upon such terms and con- 
ditions as shall be fixed by the court. 
NOTE: Based on and developed from 
Florida Equity Rule 19 and Federal Equity 
Rule 21, but materially modified and en- 
larged. The reference to unnecessary ex- 
hibits is new matter. In order to discourage 
frivolous or purely dilatory motions, it is 
provided that the matter to be stricken must 
be such as to prejudice the movant. 


Section 23. EXCEPTIONS FOR IMPERTI- 


NENCE, ETC., ABOLISHED. Exceptions to bills, an- 
swers and other pleadings for scandal, impertinence 
or irrelevancy are abolished, but the court may, upon 
motion to strike or upon its own initiative, strike out 
any redundant, impertinent, irrelevant or scandalous 
and impertinent matter which is prejudicial to the 
opposing party, upon such terms as the court shall 
think fit. 
NOTE: This section is based upon Fed- 
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eral Equity Rule 21. It abolishes exceptions 
for scandal, impertinence and irrelevancy. 
Under this section matters which were for- 
merly dealt with by exceptions may be ex- 
punged on motion to strike or by the court 
on its own motion, but not unless the matter 
is found to be prejudicial to the movant. 


Section 24. MOTION TO STRIKE NOT TO STAY 


CAUSE UNLESS SO ORDERED. A motion to strike 
a part of a pleading or for better particulars shall not 
stay the progress of the cause, unless so ordered by 
the court; but such (an) order may be made without 
notice. 

NOTE: This section is new. It is in- 
tended to prevent delays possible to result 
from unnecessary or purely dilatory motions. 
Section 25. FURTHER AND PARTICULAR 

STATEMENT IN PLEADING MAY BE REQUIRED. 
Better particulars of any matter stated in any plead- 
ing may in any case be ordered upon such terms, as 
to costs and otherwise, as may be just. 

NOTE: A modified form of Federal 
Equity Rule 20. 

sdeaght Section 26. AMENDMENTS GENERALLY. The 
court may at any time, in furtherance of justice, upon 
such terms as may be just, permit any process, pro- 
ceeding, pleading or record to be amended, or material 
supplemental (matter) to be set forth in an amended 
pleading. The court, at every stage of the proceed- 
ings, must disregard any error or defect in the pro- 
ceeding which does not affect the substantial rights 
of the parties. 

NOTE: Same as Federal Equity Rule 19. 

_ Former drafts of this section contained the 
following: “and, if necessary, all pleadings 
shall be regarded as amended in order to de- 
termine the cause in accordance with right 
and justice”. This phrase has been omitted 
from the present draft in deference to the 
views expressed by a number of delegates at 
the Ocala Conference. As some of the mem- 
bers of the committee believe that the omitted 
phrase is highly meritorious and beneficial, 
it is hoped that the subject will be reconsid- 
ered and definitely settled by the conference 
of Bar Delegates and the Association when 
they pass on this draft. . 

Section 27. PLEADING SUPPLEMENTAL 
MATTERS. Upon application of either party the 
court may, upon notice and such terms as are just, 
permit him to file and serve an amended pleading, al- 
leging material facts occurring after his former plead- 
ing, or of which he was ignorant when it was made, 
including the judgment or decree of a competent court 
rendered after the commencement of the suit deter- 
mining the matters in controversy or a part thereof. 
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No supplemental bill or bill of revivor or bill in the 
nature of either shall be necessary to procure a sub- 
stitution of parties, or for any othe rpurpose, but sub- 
stitution of parties may be made in all cases where it 
becomes necessary by order of the court upon motion, 
and the cause shall thereupon proceed in the same way 
as if there had been no occasion for a change of 
parties. 

NOTE: This section closely follows Fed- 
eral Equity Rule 34, except that the phrase 
“amended pleading” is substituted for “sup- 
plemental pleading,” because the latter 
phrase implies or at least may give color to 
the retention of the present technical sys- 
tem of supplemental bills, which, like other 
technical forms of equity pleading, this act 
is intended to abolish. 

The last sentence has been added by the. 
joint committees. 

The foregoing displaces Florida Equity 
Rule 39 providing for a supplemental plead- 
ing of events happening after the filing of 
the bill. 

Section 28. BILL OF COMPLAINT: CONTENTS. 
Hereafter it shall be sufficient that a bill in equity 
shall contain: 

First: The name, and when known, the residence 
of each plaintiff and defendant; and, if any party be 
under any disability, that fact shall be stated. 

Second: A short and simple statement of the ulti- 
mate facts upon which the plaintiff asks relief, omit- 
ting any mere statement of evidence. 

Third: A statement of and prayer for any special 
relief pending the suit or on final hearing, which may 
be stated and sought in alternative forms. If special 
relief pending the suit be desired the bill should be 
verified by the oath of the plaintiff, or someone hav- 
ing knowledge of the facts upon which such relief is 
asked. Prayers for general relief and for subpoena 
shall be omitted. Every bill of complaint shall be con- 
sidered to pray for general relief. 

NOTE: Based on Federal Equity Rule 
25. Requirements relating only to the juris- 
diction of the Federal Courts have been 
omitted. To forestall any misunderstanding, 
it is provided expressly that the prayers for 
general relief and for subpoena shall be 
omitted. 

The foregoing displaces Florida Equity 
Rules 21, 22, 23, 24, 25 and 26. This section 
also renders unnecessary Florida Equity 
Rules 17 and 18 relating to the frame of the 
bill. 


Section 29. AMENDMENT OF BILL AS OF 


COURSE. The plaintiff may, as of course, amend his 
bill before the defendant has filed his answer thereto, 
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but if such amendment be filed after the defendant 
has appeared the plaintiff at his own cost shall furnish 
to each opposing party affected, a copy of the amended 
bill, or of the amendment, as the case may be, unless 
otherwise ordered by the court. After answer filed 
by any defendant, plaintiff may amend by consent of 
such defendant or leave of the court. 
NOTE: Substantially the same as Fed- 
eral Equity Rule 28, except that copy need 

not be certified. Displaces Florida Equity 

Rules 41, 42 and 48. 

Compare with Section 4902 C. G. L. The 
statute provides “no amendment in matter of 
substance shall be allowed, as of course, to 
any bill which has been sworn to.” This pro- 
vision is omitted from the proposed section. 

Section 30. FACTS OCCURRING AFTER SUIT 
MAY SUPPORT EQUITY OF BILL. Facts occurring 
after the institution of the suit, if introduced by 
amendment, may be used in support of the equity of 
the bill. 

NOTE: For reasons for this rule see: 
Neubert v. Massman, 37 Fla. 91, 98. 
Ledwith v. City of Jacksonville, 32 Fla. 

1, 15. 

Fletcher Equity Pleading, Sec. 827. 

Story Equity Pleading, Sec. 336. 

Section 31. JOINDER OF CAUSES OF ACTION. 
The plaintiff may join in one bill as many causes of 
action, cognizable in equity, as he may have against 
the defendant. But when there is more than one 
plaintiff, the causes of action joined must be joint, and 
if there be more than one defendant the liability must 
be one asserted against all of the material defendants, 
or sufficient grounds must appear for uniting the 
causes of action in order to promote the convenient 
administration of justice. If it appears that any such 
causes of action cannot be conveniently disposed of 
together, the court may order separate trials. 

NOTE: This is a copy of Federal Equity 

Rule 26. 

Section 32. TIME FOR FILING ANSWER, RE- 


biter y AND OTHER PLEADINGS. The defendant 


shall, unless the time be enlarged by the court, file 
his answer or other defensive pleadings in the clerk’s 
office on the rule day next succeeding that fixed for 
the entry of an appearance, whether the service shall 
have been personal or constructive. The reply or 
other pleadings of each cross-defendant shall be filed 
on the rule day next succeeding the service upon such 


cross-defendant of a copy of the answer asserting a | 


counter-claim and praying affirmative relief if the 
copy of such answer shall have been served not less 
than twenty days before the rule day, otherwise on 
the next succeeding rule day, except that where serv- 
ice upon the cross-defendant is effected by service 
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of a summons in chancery or by publication or under 
any special order in the cause the cross-defendant so 
served shall file his answer or defensive pleadings at 
the time required by law or such special order. 
NOTE: The first sentence of this sec- 
tion is a substantial copy of the first part 

of Section 4939 C. G. L. The rest of Section 

37 above has no exact counterpart in the 

Federal or State Equity Rules. See Section 

4907 C. G. L. This section displaces Florida 

Equity Rules 15 and 16. This section and 

that immediately following displace Florida 

Equity Rule 44. 

Section 33. MOTIONS TO DISMISS: 

(1)) Demurrers Abolished; Substitute Therefor: 
Demurrers are abolished. Every defense in point of 
law arising upon the face of the bill, whether for mis- 
joinder or non-joinder or by reason of insufficiency of 
fact to constitute a valid cause of action in equity, 
which might heretofore have been made by demurrer 
or plea, shall be made by separate motion to dismiss 
or by a motion to dismiss contained in the answer; 
and every such point of law must go to the whole of 
the cause or causes of action stated in the bill and/Y 
may be called up and disposed of before final hearing 
at the discretion of the court. 

(2) Pleas Abolished: Substitute Therefor: Pleas 


are abolished. Every defense heretofore presentable by. 


plea in bar or abatement shall be made in the answer, 
and may be separately heard and disposed of before 
the trial of the principal case in the discretion of the 
court. 

(3) Time to Answer If Motion Denied: If the 
motion to dismiss denied, answer shall be filed 
within ten days thereafter or such other time as may 


be ordered by the court, or a decree pro confesso en- 


tered by the clerk or the judge. 

NOTE: Modified form of Federal Equity 
Rule 29. In the first sentence the words: 
“by a motion to dismiss contained” have been 
inserted in order to prevent ambiguities. The 
last sentence has been rewritten so as to 
clarify the distinction between a motion to 
dismiss the whole bill and a motion to strike 
a part of a bill. 

The foregoing displaces Florida Equity 
Rules 48, 49, 50, 51, 52, 53, 54, 55, 57 and 66 
relating to pleas and demurrers. It is in- 
consistent with Sections 4912, 4913, 4914, 
4915 and 4918 C. G. L. relating to pleas and 
demurrers. 


Section 34. ANSWER: CONTENTS: The defend- Cnscted) 


ant in his answer shall in short and simple terms set 
out his defenses to each claim asserted by the bill. 
omitting any mere statement of evidence and avoiding 
any general denial of the averments of the bill, but 


442 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


specifically admitting or denying or explaining the 
facts upon which the plaintiff relies, unless the de- 
fendant is without knowledge, in which case he shall 
so state, such statement operating as a denial. Aver- 
ments other than those of value or amount of dam- 
age, if not denied, shall be deemed confessed, except as 
against an infant, lunatic or other person non compos 
and not under guardianship, but the answer may be 
amended, by leave of the court upon reasonable notice, 
so as to put any averment in issue, when justice re- 
quires it. The signature of the solicitor to the answer 
shall be sufficient without the signature of the de- 
fendant and without the seal of a corporate defendant. 
NOTE: This section is substantially a 

copy of Sections 4904 and 4905 C. G. L. 

(3118, 3119 R. G. S.) except that the last 

sentence of Section 4905 C. G. L. (3119 R. G. 

S.) has been omitted, and the word “defense” 

in the first sentence has been changed to “de- 

fenses”. This section is likewise similar to 

the first paragraph of Federal Equity Rule 

30, with the same exceptions. 

Section 35. ANSWER MAY INCORPORATE 
COUNTER-CLAIM. 

(1) When Counter-Claim Must Be Stated in 
Answer. The answer must state, in short and simple 
form, any counter-claim arising out of the transaction 
which is the subject-matter of the suit, and may, with- 
out cross-bill, set out any counter-claim against the 
plaintiff which might be the subject of an independ- 
ent suit in equity against him: and such counter- 
claim so set up shall have the same effect as a cross- 
suit, so as to enable the Court to pronounce a final 
decree in the same suit on both the original and cross- 
claims. 

(2) Prayer fer Relief: If the answer contains a 
counter-claim, appropriate special relief shall be ex- 
pressly prayed in respect to the counter-claim, other- 
wise the answer shall be regarded as defensive only; 
but such prayer for special relief shall also be held to 
include any relief grantable under a prayer for gen- 
eral relief. 

(3) Service of Copy of and Process on Counter- 
Claim: If the answer asserts a counter-claim and seeks 
affirmative relief, a copy thereof shall be served with- 
in ten days after filing (unless further time be allowed 
by the Court) upon the solictor of record (if any) of 
the party or parties as to whom the counter-claim and 
affirmative relief is asserted. In case the defendants, 
or any of them, shall by answer assert a counter-claim 
and pray affirmative relief requiring that persons not 
then parties to the suit be brought in as parties to the 
cause, or if the party or parties as to whom the coun- 
ter-claim and affirmative relief is asserted have not 
been served with process, or have been served or have 
appeared but are not represented by a solicitor of rec- 


ord in the cause, the defendant or defendants so filing 
such counter-claim shall be entitled to process by way 
of summons in chancery or by publication, or other- 
wise as prescribed by law, to bring in such other 
persons as defendants thereto. 

(4) Court May Order Other Parties to Be 
Brought in: When in the determination of a counter- 
claim complete relief cannot be granted without the 
presence of parties other than those to the bill, the 
Court may order them to be brought in as defendants. 

(5) Cross-bill in Lieu of Counter-claim: In lieu of 
a counter-claim in an answer, a defendant may file a 
cross-bill and have process thereon as in a case of an 
original bill. Pleadings to the cross-bill shall be the 
same as to an original bill, so far as applicable. 

NOTE: The Ist paragraph of this Sec- 
tion is a copy of Sec. 4996 C. G. L., omitting 

the word “set-off” which is understood to be 

comprehended within the term ‘“counter- 

claim.” Also see 2nd paragraph of Fed. Eq. 

Rule 30. The 2nd paragraph of this Section 

is new. The 3rd paragraph is based upon Sec- 

tions 4907 and 4909 C. G. L., but with ex- 

tensive modifications and changes. It is in- 
tended to provide that a counter-claim may be 
served upon a solicitor of record, if any, but, 

if the cross-defendant is not represented by 

counsel, or is not a party to the cause, he must 

be served with process or by publication. In 

this connection see Fed. Eq. Rules 30 and 31. 

The 4th paragraph is based upon the last 

paragraph of Fed. Eq. Rule 30, as amended in 

1925. The 5th paragraph is new. It is intended 

to authorize the use of a cross-bill as an op- 

tional and alternative procedure. It will be 

seen that this Section provides that a coun- 
ter-claim must be accompanied by a prayer 

for special relief. in the absence of which the 

answer will be treated as defensive only. The 

purpose of this provision is to put the other 
parties to the litigation on notice that the 
answer seeks affirmative relief and requires 

a reply. As the prayer for general relief is 

to be omitted from the bill of complaint, no 

prayer for general relief need be inserted in 

a counter-claim; but it is provided that where 

the answer prays special relief general relief 

shall be grantable thereunder. 


Section 36. ANSWER TO AMENDED nit” 


When a bill shall be amended after answer or motion 
filed or after a motion shall have been sustained with 
leave to amend, the defendant shall plead to the bill 
as amended within ten days after receipt of a copy of 
the amended bill or of the amendment, as the case 
may be, or within such time as may be fixed by the 
court; otherwise the original answer or motion shall 
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be considered as pleaded to the bill as amended. The 
filing of an amended bill or of an amendment to a bill 
before answer or motion is filed shall not extend the 
defendant’s time for pleading, unless such time shall 
be extended by the court on the defendant’s ex parte 
application. 
NOTE: The foregoing section is based 
on Federal Equity Rule 32, but the scope of 
the section is broader and the language ma- 
terially different. This section provides that 
the time for filing the defendants pleading 
does not begin to run until receipt of notice of 
the filing of the amendment or amended bill. 
For the common law practice see Section 4297 
C. G. L. Federal Equity Rule 32 provided that 
upon failure to file a supplemental or 
amended answer a default might be taken 
as in case of an omission to answer; but in 
lieu of this provision in the Federal Rule, the 
foregoing section provides that the original 
answer or motion shall stand and be consid- 
ered as pleaded to the amended bill. Florida 
Equity Rule 59, which requires a new answer 
to the amendment on or before the next rule 
day, would be displaced by the foregoing 
section. 
Section 37. GENERAL REPLICATIONS ABOL- 
ISHED: General replications to answers are hereby 
abolished. Unless the answer assert a counter-claim 
with a prayer for affirmative relief no reply shall be 
required without a special order of the court, and any 
new or affirmative matter therein shall be deemed to 
be denied by the plaintiff. If the answer include a 
counter-claim with a prayer for affirmative relief, each 
party against whom it is asserted shall file his reply 
thereto within the time prescribed by law. The reply 
shall state the facts relied upon in answer to such 
counter-claim. 
NOTE: General replications seem to 
have been abolished by Section 4907 C. G. L.; 
but the fact that Section 4916 C. G. L. re- 
quiring general replications to be filed on the 
rule day after the filing of the answer has 
never been expressly repealed, leaves the 
practice uncertain. However, it is believed 
that general replications are no longer in use 
in this State. One of the purposes of the 
foregoing section is to clarify the law and ex- 
pressly abolish general replications. The first 
sentence in the foregoing section is new. The 
second sentence is taken from Sec. 4907 C. G. 
L.. which in turn is based on but does not ex- 
actly follow Federal Equity Rule 31. The rest 
of the section is new matter, and is intended 
to provide that the cross-defendant’s plead- 
ing or answer to a counter-claim is to be 
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called a reply (as in the Federal Equity prac- - 

tice), and is not to be a mere traverse like a 

general replication. 

Section 38. TIME FOR ATTACK ON AN- 
SWER, COUNTER-CLAIM OR REPLY. 
sence of a special order of the court, ten days and no 
longer shall be allowed the complainant in which to 
move to strike the answer or any part thereof or to 
dismiss a counter-claim contained therein or to set 
down the cause on bill and answer; and the defendant 
shall have a like period of ten days (unless the time be 
extended by special order of the court) in which to 
move to strike the whole or a part of the reply to a 
countey;clgj shall begin to 


The period .o 
run from e service of the 


counter-claim, as the case may be. 


NOTE: As general replications have 
been abolished, it is often difficult to know 
when a cause is at issue or the period of time 
in which to attack an answer, counter-claim 
or reply. The purpose of the foregoing sec- 
tion is to fix a period of ten days within 
which a motion may be filed to strike such 
pleadings. 

Section 39. WHEN CAUSE DEEMED AT 
ISSUE: At the expiration of ten days from the filing 
of the answer, if there be no counter-claim, or, if there 
shall be a counter-claim, then at the expiration of ten 
days from the filing of the reply thereto, the cause 
shall be deemed at issue. If, however, within such 
period of ten days a motion is filed to strike the whole 
of the answer or reply or to dismiss the counter-claim, 
or if the cause is set down for hearing on bill and 
answer, the cause shall not be deemed at issue until 
the points of law so presented shall have been ruled 
upon by the court. 

NOTE: The foregoing section when read 
in connection with Sec. 37 abolishing general 
replications, and Sec. 38 prescribing the 
time for attacking an answer, counter-claim 
or reply, determines the time when a cause 
is at issue, and the time within which testi- 
mony must be taken. 

Section 49. MOTION FOR DECREE ON BILL 
AND ANSWER. The plaintiff may, within ten days 
after the filing of the answer, or within such further 
time as the court may allow, move for a decree on bill 
and answer, and if the motion be overruled the plain- 
tiff shall have the right to proceed to trial, notwith- 
standing the motion or order thereon; and, if the an- 
swer be found insufficient as a defense, but amend- 
able, the court may permit it to be amended on such 
terms and conditions as may be equitable. 

NOTE: The foregoing section follows 
the code practice of a motion for a judgment 
on the pleadings, combined with the chancery 
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practice of hearing on bill and answer. It is 
very probable that the same ‘practice can be 
followed under the existing Federal Equity 
Rules, but the foregoing is proposed merely to 
clarify the practice and prevent unnecessary 
doubts. 

The section is designed to have substan- 
tially the same effect in equity practice as 
Section 4306 C. G. L. with reference to de- 
murrers at law. 

Section 41. TESTING SUFFICIENCY OF AF- 
FIRMATIVE DEFENSE; EXCEPTIONS FOR IN- 
SUFFICIENCY ABOLISHED. Exceptions for insuf- 
ficiency of an answer are abolished. But if an answer 
assert a counter-claim and pray affirmative relief any 
cross-defendant may, upon due notice, test the suf- 
ficiency of the same by motion to dismiss the counter- 
claim. If found insufficient but amendable the court 
may allow an amendment upon terms, or dismiss the 
counter-claim. 

NOTE: This is similar to Federal Equity 
Rule 33, but substituting “due notice” for 
“five days notice or such further time as the 
court may allow” and substituting the motion 
to dismiss for the motion to strike. It is also 
similar to Section 4908 C. G. L., except for 
the addition of the first sentence abolishing 
exceptions for insufficiency, and the_ pro- 
vision explained above about “due notice”, 
and substituting the motion to dismiss for 
the motion to strike. 

This section is inconsistent with Section 
4910 C. G. L. (8124 R. G. S.) as amended by 
Chapter 13660, Acts of 1929, relating to ex- 
ceptions for insufficiency. 

' It also displaces Florida Equity Rules 

62, 68, 64 and 65 relating to exceptions to 

the answer for insufficiency. 

Section 42. DEFAULT; DECREE PRO CON- 
FESSO. If the defendant shall fail to file his appear- 
ance or shall fail to file his answer or other defense 
to the bill of complaint, within the time prescribed by 
law, or within such other time as shall have been fixed 
by the court, then the plaintiff may at his election 
take an order to be entered by the clerk or the judge, 
as of course, that the bill be taken pro confesso; and 
thereupon the cause shall proceed ex parte, and the 
matter or the bill may be decreed by the court accord- 
ingly if the same can be done without an answer and 
is proper to be decreed. 

If the cross-defendant shall fail to file his reply 
or other defense to an answer asserting a counter- 
claim and specially praying relief at the time pre- 
scribed by law, or within such other time as shall have 
been fixed by the court, a decree pro confesso may 
be taken and like proceedings had thereon as in case 
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of failure of the defendant to answer or file defensive 
pleadings to the bill of complaint. 

NOTE: The foregoing section embodies 
substantially the provisions of Sections 4939 
and 4940 C. G. L. (3152, 3153 R. G. S.) with 
an additional provision for decrees pro con- 
fesso under answers praying affirmative re- 
lief. See also Florida Equity Rule 44 from 
which a part of the foregoing section is 
taken. 


Section 43. DECREE PRO CONFESSO TO Bi 


FOLLOWED BY FINAL DECREE: SETTING ASIDE 
DEFAULT. When the bill in any cause is taken pro 
confesso, the court may proceed to a decree, and such 
a decree rendered shall be absolute unless the court 
shall set aside the same or enlarge the time for filing 
the answer for cause shown upon motion and affi- 
davit of the defendant, made and filed within twenty 
days after the entry of the final decree; and no such 
motion shall be granted, except upon such conditions 
as to the court may seem equitable and just, and un- 
less the defendant shall file his answer within such 
time as the court shall direct, and submit to such 
other terms as the court shall direct for the purpose 
of speeding the cause. 


NOTE: The foregoing is a substantial 
copy of Section 4945 C. G. L., which was en- 
acted in 1847. It adopts a part of the lan- 
guage of Florida Equity Rule 45. It is fol- 
lowed in preference to Federal Equity Rule 
17, because it has been frequently construed 
by the Florida Supreme Court, and it may be 
unwise to change the basis of the existing 
line of decisions on the subject which have 
established a practice which is known and 
understood. The Federal rule is also inap- 
plicable, because it is based upon the system 
of terms of court, which system is not gen- 
erally followed in the State courts in equity. 
Moreover, under the Federal rule a decree 
cannot be entered until the expiration of 
thirty days after the entry of decree pro con- 
fesso. Section 4945 C. G. L. has been fol- 
lowed rather than Florida Equity Rule 45, 
because the rule is in at least one particular 
inconsistent with the statute. The words 
“and no such motion shall be granted, unless 
upon the payment of costs of complainant in 
the suit up to that time, or such part thereof 
as the court shall deem reasonable, and un- 
less the defendant shall undertake to file his 
answer”, found in Section 4945 C. G. L.. have 
been stricken, and that part of the section 
has been rewritten in the form above shown, 
because it was thought that it would not al- 
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ways be equitable to require the defendant 

to pay costs in every case. 

Section 44. PROCEEDINGS IN LIEU OF DE- 
CREE PRO CONFESSO. The plaintiff may, instead 
of causing a decree pro confesso to be entered. if he 
requires any discovery or answer to enable him to 


obtain a proper decree, have process of attachment — 


against the defendant to compel the answer; and the 
defendant shall not when arrested upon such process 
be discharged therefrom unless upon filing his answer 
or otherwise complying with such order as the court. 
may direct as to pleading to or fully answering the 
bill within a period to be fixed by the court and under- 
taking to speed the cause. 

NOTE: The foregoing is an exact copy 

of Section 4946 C. G. L. 
Section 45. TRIALS AND EVIDENCE: Evidence 
shall be taken by depositions before or after issue, as 
provided by law or rules of court for actions at law or 
suits in chancery, or before an examiner or master to 
be appointed by the court, or orally before the court. 
Examiners or masters when appointed shall take the 
testimony orally, and unless otherwise directed by the 
court, shall cause the same to be reduced to writing 
and filed in the cause. When testimony is taken be- 
fore the court, the testimony shall, upon motion of 
either party, or upon order of the court, be taken down 
in writing and filed in the cause. In interlocutory mat- 
ters the court may accept affidavits. 

NOTE: The foregoing substantially em- 
bodies Sections 4921 and 4922 C. G. L. The 
present practice in the taking of depositions 
is continued, except that no distinction has 
been made with reference to the issuance of a 
commission, after issue or before issue. The 
court is specifically given the authority to 
accept affidavits on interlocutory matters. 

The last paragraph of Section 4922 has been 

modified by omitting the provision requiring 

a motion or an order before oral examination 

may be had before the court. The section as 

drafted is believed to vest power in the court 

to hear the testimony of one or more wit- 

nesses, or try the whole case in open court. 

It will be observed that the proposed 
section does not follow. the Federal Equity 
rules, which require all equity cases to be 
tried in open court, unless extraordinary rea- 
sons to the contrary are made to appear to 
the court. 

Section 46. TIME FOR TAKING TESTIMONY. 
When any chancery cause shall be at issue and shall 
not have been set for trial before the court, the court 
of its own motion or upon application of either party 
after due notice to the opposite party, shall enter an 
order fixing the time within which the testimony of 
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the parties shall be taken. After the entry of such 
an order, the court may, upon good cause shown by 
either party, enlarge the time: and no testimony 
taken after such period shall be allowed to be read in 
evidence at the hearing. All such orders shall be 
entered by the clerk in the Chancery Order Book. In 
the absence of any order by the court extending or 
limiting the time otherwise, three months from the 
time a cause is at issue and no longer shall be allowed 
for the taking of testimony in any cause, unless the 
case has been set for trial before the court. The time 
for taking testimony may be extended by special or- 
der of the court in its discretion or by written stipula- 
tion of the parties filed in the cause, or by oral stip- 
ulation evidenced by the record. 

The foregoing limitation of the time for taking 
testimony shall not apply to a cause proceeding ex 
parte consequent upon the entry of a decree pro con- 
fesso, or to a party against whom a decree pro con- 
fesso shall have been entered, but in such cases testi- 
mony may be taken at any time. 

NOTE: The foregoing is a modified 
form of Florida Equity Rule 71, as amended. 

The last two sentences of the Florida Rule 

are omitted, because covered by Section 52 

hereof to the effect that when depositions 

are filed in the clerk’s office they shall be 

deemed published without further action or 

order. Moreover, the foregoing proposed 
section specifically excepts from its opera- 
tion cases which have been set for trial in 
open court and cases on default. Assuming 
that the provisions in the Florida Equity 

Rule relating to the enlargement of publica- 

tion is equivalent to extension of time for 

taking testimony, another sentence has been 

added providing the time for taking testi- 
mony may be extended by order or stipula- 
tion. It is understood that this provision will 
displace the old practice contemplated by the 

last two sentences of the old rule which have 

been omitted. 

Section 47. DEPOSITIONS DE BENE ESSEs 

(1) When Such Depositions May Be Taken: No- 
tice: The testimony of any witness may be taken by 
deposition de bene esse, either within or without the 
United States, when the witness resides out of the 
county in which the cause is pending, or is bound on 
a voyage to sea, or is about to leave the State of Flor- 
ida, or to go out of the county in which the cause is 
pending before the time of trial or final hearing, or 
when he is old or infirm. The deposition may be 
taken before any notary public or judicial officer or 
before any officer authorized by the statutes of the 
State of Florida to take acknowledgments or proof of 
execution of deeds. The officer before whom such 
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deposition shall be taken shall not be of counsel or 
solicitor to either of the parties or interested in the 
event of the cause. Reasonable notice must first he 
given in writing by the party proposing to take such 
deposition to the opposite party of record, which no- 
tice shall state the name of the witness or witnesses, 
the time and place of taking his depositions, the name 
of the officer to take the same, and the reason for 
taking such deposition. Whenever, by reason of the 
absence from the jurisdiction of the court of the ad- 
verse party or his solicitor of record or for any other 
reason, the giving of such notice herein required shall 
be impracticable, it shall be lawful to take such de- 
positions as there may be urgent necessity for taking 
upon such notice as the judge of the Circuit Court in 
which the action is pending shall think reasonable and 
by his order direct upon the application of the party 
desiring to. take such depositions. Any person may 
be compelled to appear and depose as provided in this 
act in the same manner as witnesses may be compelled 
to appear and testify in court. 

(2) Oath of Witness: Committing Testimony to 
Writing: Every person deposing as provided in the 
preceding paragraph shall be cautioned and sworn to 
testify the whole truth, and shall be carefully exam- 
ined. Such testimony shall be reduced to writing or 
typewriting by the officer taking the depositions, or 
by some person under his personal supervision or by 
the deponent himself in the officer’s presence; and 
shall, after being reduced to writing or typewriting, 
be subscribed by the witness, unless such subscription 
shall be waived by the parties. 

(3) Certification and Return: Every such de- 
position, together with a certificate of the reasons 
aforesaid of taking such deposition and the notice, if 
any, given to the adverse party, shall be by such of- 
ficer sealed up and directed to such court and shall 
remain under his seal until opened by the judge or the 
clerk of such court or by consent of the parties. The 
depositions sealed as aforesaid may be sent by United 
States mail by the officer taking the same to the clerk 
of the court in which such cause is pending, or may 


be delivered into the court or to the clerk of the court © 


_by such officer or by a party to the cause, his agent 
or solicitor; but, if returned by private hand of a 
party or his agent or solicitor the person so returning 
it must make oath before the court or the clerk that 
he received the deposition sealed as aforesaid from the 
officer taking it, and that it has been in his possession 
ever since, and has not been opened or altered. 

(4) Optional Procedure: Nothing herein shall 
be taken to modify or repeal any other law or rule of 
court providing for other methods of taking deposi- 
tions; but the method of taking depositions herein 
prescribed shall be an additional and optional proce- 
dure for the taking of depositions in causes pending 
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in the Circuit Courts of the State of Florida in 
chancery. 

NOTE: The foregoing section is based 
upon Sections 863 to 865, U. S. Rev. Stats. 
(Sections 639 to 641, U. S. C. A.). The Fed- 
eral Statute has been changed in some re- 
spects in view of local conditions and prac- 
tice. A comparison of the foregoing section 
with the Federal statutes upon which it is 
based will show the changes made by the 
Committee; but it is believed that the sub- 
stance of the Federal act relating to deposi- 


tions de bene esse has been preserved. ‘eae 


Section 48. DISCOVERY: INTERROGATORIES 


INSPECTION AND PRODUCTION OF DOCUMENTS: 
ADMISSION OF EXECUTION OR GENUINENESS. 

(1) Right to Propound Interrogatories: The 
plaintiff at any time after filing the bill and not later 
than twenty-one days after issue, and the defendant 
at any time after filing his answer-and not later than 
twenty-one days after issue, and either party at any 
time thereafter by leave of the court, may file inter- 
rogatories in writing for the discovery by the opposite 
party or parties of facts and documents material to 
the support or defense of the cause, with a note at the 
foot thereof stating which of the interrogatories each 
of the parties is required to answer. But no party 
shall file more than one set of interrogatories to the 
same party without leave of the court. 

(2) Interrogatories to Corporations: If any par- 
ty to the cause is a public or private corporation the 
interrogatories may be addressed to the corporation 
alone, and in such case the answers shall be made on 
the oath of an officer or agent of the corporation hav- 
ing personal knowledge, if any there be; or any op- 
posite party. may apply to the court for an order al- 
lowing him to file interrogatories to be answered by 
any officer of the corporation, designated either by 
name or his office, and an order may be made accord- 
ingly for the examination of such officer as may ap- 
pear to be proper upon such interrogatories as the 
court may think fit. 

(3) Copies for Interrogated Party: Copies shall 
be filed for the use of the interrogated party, and shall 
be sent by the clerk to the respective solicitors of 
record, or to the last known address of the opposite 
party if there be no record solicitor. 

(4) Answers and Objections to Interrogatories: 
Interrogatories shall be answered, and the answers 
filed in the clerk’s office, within fifteen days after 
they have been served, unless the time be enlarged by 
the court. Each interrogatory shall be answered 
separately and fully and the answers shall be in writ- 
ing, under oath, and signed by the party or corporate 
officer interrogated. Within ten days after the serv- 
ice of interrogatories, objections to them, or any of 
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' them, may be presented to the court with proof of 


notice of the purpose so to do, and answers shall be 
deferred until the objections are determined, which 
shall be at as early a time as is practicable. In so far 
as the objections are sustained. answers shall not be 
required. 

(5) Remedy for Failure to Answer or Produce 
Papers: The court, upon motion and reasonable notice, 
may make all such orders as may be appropriate to 
enforce answers to interrogatories or to effect the in- 
spection or production of documents in the possession 
of either party and containing evidence material to 
the cause of action or defense of his adversary. Any 
party failing or refusing to comply with such an order 
shall be liable to attachment, and shall also be liable, 
if a plaintiff, to have his bill dismissed, and, if a de- 
fendant, to have his answer stricken out and be placed 
in the same situation as if he had failed to answer. 

(6) Notice to Admit Document: On ten days 
written notice, either party may call on the other to 
admit in writing the execution or genuineness of any 
document, letter or other writing, saving all just ex- 
ceptions; and if such admission be not made five days 
after such service, the costs of proving the document, 
letter or writing shall be paid by the party refusing 
or neglecting to make such admission, unless at the 
trial the court shall find that the refusal or neglect 
was reasonable. 


(7) Effect of Answers: Answers to interroga- 
tories shall be evidence against, but not for, the party 
making them. 


NOTE: This is a substantial copy of 
Federal Equity Rule 58, except as noted he- 
low. The Federal Courts are in conflict as 
to the interpretation and application of the 
rule. Some of the Federal Courts hold that 
discovery under the rule is confined to mat- 
ters which are material to support the plain- 
tiff’s case or to the defendant’s defense, and 
that neither party is entitled to discovery of 
matters relating solely to the cause of action 
or defense of the opposing party. On the 
other hand, some of the Federal Courts hold 
that either party may require discovery as to 
the nature of his adversary’s case. 

The foregoing section displaces Florida 
Equity Rules 21, 22, 23 and 24 with refer- 
ence to interrogatories appended to the bill. 

The provision with reference to notice 
to admit documents substantially follows the 
practice at law under Section 4354 C. G. L. 
The last sentence has been added, providing 
that answers to the interrogatories shall be 
evidence against, but not for, the party mak- 
ing them, and follows the provision of Sec- 


tion 4406 C. G. L. relating to interrogatories 

in common law suits. 

Section 49. PRODUCTION OF BOOKS AND 
WRITINGS FOR INSPECTION OR AT TRIAL. On 
the motion of any party, after reasonable notice, the 
court may order any other party or parties to pro- 
duce books, records and papers containing or believed 
to contain evidence pertinent to the cause of action 
or defense of the movant which are in the possession 
or control of the party or parties named in the mo- 
tion and order, either for inspection before or use at 
the trial, at such time or times and under such reason- 
able terms and conditions as may be prescribed by the 
court in its order on such motion. 

NOTE: The foregoing is proposed to 
make the practice clearer and more certain, 
although it is quite probable that the same 
practice may be followed under the next pre- 
ceding section (Federal Equity Rule 58.) 


Section 50. STENOGRAPHER: APPOINTMENT?« 22 


FEES. When deemed necessary by the court or of- 
ficer taking testimony, a stenographer may be desig- 
nated who shall take down testimony in shorthand 
and, if required, transcribe the same. His fee shall be 
fixed by the court and taxed ultimately as costs. The 
expense of taking a deposition, or the cost of a tran- 
script, shall be advanced by the party calling the wit- 
ness or ordering the transcript. 


NOTE: Same as Federal Equity Rule 50. 


Section 51. ATTENDANCE OF 


Witnesses who live within the State, and whose testi- 
mony may be taken out of court, may be summoned 
to appear before a commissioner appointed to take 
testimony, or before a master or examiner appointed 
in any cause, by subpoena in the usual form, which 
may be issued by the clerk in blank and filled up 
by the party praying the same, or by the com- 
missioner, master or examiner, requiring the at- 
tendance of witnesses at the time and place specified, 
who shall be allowed for attendance (the same com-) 


vers for attendance in court; and if any wit- 


esses shall refuse to appear to be sworn or give evi- 
dence it shall be deemed a contempt of the court, which 
being certified to the clerk’s office by the commis- 
sioner, master or examiner, an attachment may issue 
thereupon by order of the court, in the same manner 
as if the contempt were for not attending, or for re- 
fusing to give testimony in, the court. Witnesses may 
be summoned to appear and testify before the court by 
subpoena as in cases at common law. . 
NOTE: Substantially the same as Fed- 
eral Equity Rule 52. 
The foregoing displaces Florida Equity 
Rule 79. 
Covers substantially Section 4935 C. G. 


| | 
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L. Contempt provision is substitute for last 
clause of Section 4926 C. G. L. 
Section 52. DEPOSITION DEEMED PUB- 


LISHED WHEN FILED. Upon the filing of any de- 


position or affidavit taken under any rule or statute 
it shall be deemed published, unless otherwise ordered 
by the court. 

NOTE: Same as Federal Equity Rule 55. 
Section 58. OBJECTIONS FOR IRRELEVANCY 
NOT TO BE REPORTED BY EXAMINERS OR COM- 
MISSIONERS: Objections to testimony on the ground 
of irrelevancy or immateriality shall not be taken 
down or reported by an examiner or commissioner (or 
by a general or special master not authorized to make 
findings), but irrelevant or immaterial testimony may 
be stricken on motion, after due notice, at or before 
the final hearing. 

NOTE: The purpose of this section is to 
stop the practice of reporting objections for 
immateriality or irrelevancy to testimony 
taken before examiners or commissioners. It 
is believed much time and great expense can 
be saved by the proposed section. Testimony 
which is regarded as immaterial or irrelevant 
can be stricken on motion either before or 
at the hearing. The section does not apply 
to objections on the ground of incompetency. 
Section 54. GENERAL MASTERS IN CHAN- 
CERY: APPOINTMENT AND OATH. Judges of the 
circuit court may appoint in writing from among the 
members of the bar in such circuit as many general 
masters in chancery as such judges may find neces- 
sary, who shall continue in office until removed by 
the court. The appointment shall be recorded in the 
Chancery Order Book of the court. Every person ap- 
pointed such general master in chancery shall, before 
he shall proceed to discharge any of the duties of his 
said office, take the oath required of officers by the 
constitution and laws of this State, and such oath 
shall be entered at full length in the Chancery Order 
Book. 


NOTE: The foregoing is a substantial 
copy of Sections 4924 and 4925 C. G. L. re- 
lating to the appointment and oath of gen- 
eral masters in chancery. The appointment 
and oath is to be recorded in the Chancery 
Order Book instead of the minutes to con- 
form to the present system. See Florida 
Equity Rule 74 for a part of the above 
section. 

Section 55. GENERAL POWERS AND DUTIES 

1 ator MASTERS. Every master in chancery, general or 
special, shall perform, under the direction of the court, 

all the duties which, according to the practice in chan- 
cery, appertain to the office. He shall have all the 
powers conferred on masters in chancery by the rules 
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of practice prescribed by the Supreme Court of the 
United States for chancery courts of the United 
States not inconsistent with the laws and rules of 
practice of this State. Process issued by the master 
shall be directed to all and singular the sheriffs or 
any constables within the State. Hearings before any 
master, general or special, examiner or commissioner 
shall be held within the county in which the action is 
pending, except that by leave of court or stipulation 
of the parties affected hearings may be held at any 
place within or without the State in order to meet the 
convenience of the witnesses or the parties. All of the 
grounds of disqualification of a circuit judge shall ap- 
ply to general and special masters. 

NOTE: The foregoing follows Section 
4926 and 4927 C. G. L. relating to the powers 
and duties of masters, except that the pro- 
posed section expressly extends to general 
and special masters, and except that process 
issued by him shall be directed to the sheriff 
or constable within the state. The last sen- 
tence is new. The third paragraph of Sec- 
tion 4926 C. G. L. is omitted. because cov- 
ered by other sections. Catt 
Section 56. BOND OF MASTERS. The cour 

may require general or special maste1's in chancery 
when appointed to dispose of property, real or per- 
sonal, or when appointed as receivers, or when the 
same is not otherwise provided by law, to give bond 
and surety in such manner and with such penalty for 
the payment over of all moneys which may come into 
their hands, and for due performance of their duties. 
as the court may direct. Such bond shall be made 
payable to the State of Florida, and shall be for the 
benefit of all persons affected or aggrieved by any act 
or mal-conduct of the person required to give such 
bond. 

NOTE: The foregoing is a copy of Sec- 
tion 4928 C. G. L. relating to bonds to be 
given by masters in chancery. si 
Section 57. SPECIAL MASTERS IN CHAN- 

CERY. The court may appoint, for any particular 
service required by it, from among the members of 
the bar of. such court in active practice, special mas- 
ters in chancery who shall be governed by all the pro- 
visions of law and rules of court relating to masters 
in chancery, general and special, except that they shall 
not be required to make oath or give bond unless re- 
quired by the court. Provided that in all cases upon 
a proper showing to the court that such appointment 
is advisable in the particular case, a person other than 
a member of the bar may be appointed as special 
master. 

NOTE: The foregoing is a copy of Sec- 
tion 49388 C. G. L. relating to special mas- 
ters in chancery, except that it omits the 
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provision of the statute that special masters 
shall receive the same fees as general mas- 
ters, because the subject of fees of masters, 
general and special, is covered by Section 
4937 C. G. L., which is not embraced in or 
covered by this proposed act. 

The first and second provisos of Section 
4938 have been omitted, because they seem 
to be fully covered by the third proviso of the 
statute which is embodied herein. 

‘git Section 58. REFERENCE TO MASTER. When- 
ever any reference of any matter is made to a master 
to examine and report thereon, the party at whose in- 
stance or for whose benefit the reference is made shall 
cause the same to be presented to the master for a 
hearing with all reasonable dispatch. If he shall omit 
to do so, the adverse party shall be at liberty forth- 
with to cause proceedings to be had before the master, 
at the cost of the party procuring the reference. _ 

NOTE: The foregoing is a substantial 
copy of Florida Equity Rule 76 and Federal 
Equity Rule 59, omitting the first sentence 
of the Federal Equity Rule, which provides 
that a reference to a master shall be the ex- 
ception and not the rule and should be made 
only on the showing of some exceptional con- 
dition requiring it. ; 

The provision in the Florida Equity Rule 
requiring the master to hear the case on or 
before the next rule day or within the time 
limited by the court has been omitted, and, 
in lieu thereof, the section requires the hear- 
ing to be had with all reasonable dispatch. 

In this connection see Section 4929 C. G. L. 

Section 59. HEARINGS BEFORE MASTER. 
Upon every such reference, it shall be the duty of the 
master, as soon as he reasonably can after the same 
is brought before him, to assign a time and place for 
proceedings in the same, and to give due notice there- 
of to each of the parties; and if either party shall fail 
to appear at the time and place appointed, the master 
shall be at liberty to proceed ex parte, or, in his dis- 
cretion, to adjourn the examination and proceedings 
to a future day, giving notice to the absent party of 
such adjournment; and it shall be the duty of the 
master to proceed with all reasonable diligence in 
every such reference, and with the least practicable 
delay, and either party shall be at liberty to apply to 
the court for an order to the master to speed 
the proceedings and to make his report, and to certify 
to the court the reason for any delay. The evidence 
in all examinations shall be taken down in writing by 
the master or by some other person by his authority 
in his presence and filed with his report. 

NOTE: The foregoing (except the last 
sentence) is a copy of Federal Equity Rule 


81. 


of the case may appear to him to require. 


60, which is identical with Florida Equity. 
Rule 77. It is substantially the same as 
Sections 4930 and 4931 C. G. L. The last 
sentence is copy of Section 4934 C. G. L. 
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Section 60. PROCEDURE BEFORE 
The master shall regulate all the proceedings in every 
hearing before him, upon every reference; and he 
shall have full authority to examine the parties in the 
cause, upon oath, touching all matters contained in 
the reference; and also to require the production of 
all books, papers, writings, vouchers and other docu- 
ments applicable thereto; and also to examine on oath. 
orally, all witnesses produced by the parties before 
him, or by deposition, or otherwise, and also to direct 
the mode in which the matters requiring evidence 
shall be proved before him; and generally to do all 
other acts, and direct all other inquiries and proceed- 
ings in the matters before him, which he may deem 
necessary and proper to the justice and merits thereof 
and the rights of the parties. 


NOTE: The foregoing is a substantial 
copy of Federal: Equity Rule 62. which is 
practically the same as Florida Equity Rule 
78 and Section 4932 C. G. L. 


Section 61. FORM OF ACCOUNTS BEFORE 1 
MASTER. All parties accounting before a master 
shall bring in their respective accounts in the form of 
debtor and creditor; and any of the other parties who 
shall not be satisfied with the account so brought in 
shall be at liberty to examine the accounting party 
orally, or upon interrogatories, or by depositions, as 


_the master shall direct. 


NOTE: Same as Federal Equity Rule 63. 

Substantially a copy of Florida Equity 
Rule 80, except that Florida Equity Rule 80 
provides that the examination shall be “i 
the master’s office” 


n 
Section 62. FORMER PROOFS MAY BE oso ao 


All affidavits, depositions and documents which have 
been previously made, read or used in the court upon 
any proceeding in the cause or matter may be used 
before the master or the court. 


NOTE: Substantially the same as Fed- 
eral Equity Rule 64 and Florida Equity Rule 
It is substantially the same as Section 4933 
C. G. L. 


Section 68. CLAIMANTS BEFORE eal 


EXAMINABLE BY HIM. The master shall be at 
liberty to examine any creditor or other person com- 
ing in to claim before him, either upon written inter- 
rogatories or orally, or in both modes, as the nature 


The evi- 


dence upon such examinations shall be taken down by 
the master, or by some other person by his order and 
in his presence, if either party requires it, in order 
that the same may be used by the court if necessary. 
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NOTE: Same as Federal Equity Rule 65. 

Substantially the same as_ Florida 
Equity Rule 82, except that the filing of such 
evidence is not left to the option of either 
party. 
Section 64. MASTER’S REPORT: DOCUMENTS 
IDENTIFIED BUT NOT SET FORTH. In the re- 
ports made by the master to the court, no part of any 
statement of facts, account, charge, affidavit, deposi- 
tion, examination or answer brought in or used before 
him shall be stated or recited. But such statement of 
facts, account, charge, affidavit, deposition, examina- 
tion, or answer shall be identified. and referred to, so 
as to inform the court what statement of facts, ac- 
count, charge, affidavit, deposition, examination or 
answer were so brought in or used. 

NOTE: Same as Federal Equity Rule 61. 

Substantially the same as Florida Equity 
Rule 83; also the second paragraph of Ser- 
tion 4936 C. G. L. 

Section 65. FILING OF MASTER’S REPORT 
AND NOTICE THEREOF: EXCEPTIONS: HEAR- 
ING. The master, as soon as his report is ready, shall 
return the same into the clerk’s office, and the day of 
return shall be noted-by the clerk in the progress 
docket. Immediately upon returning his report, the 
master shall give written notice of the filing thereof 
to counsel for the respective parties, and file a copy 
of such notice together with his certificate as to the 
service upon each counsel and the manner of such 
service. The parties shall have ten days from the time 
of the receipt of such notice within which to file ex- 
ceptions to said report. The said time may be en- 
larged by the court for good cause shown upon appli- 
cation of either party and said application may be 
heard by the court ex parte. If no exceptions are filed 
within the said period by either party, the report shall 
be confirmed by order of the court or in or by the 
final decree. If exceptions are filed they shall stand 
for hearing before the court upon reasonable notice 
by either party. 

NOTE: The foregoing is a substantial 
copy of Florida Equity Rule 84 as amended, 
which is practically the same as Federal 
Equity Rule 66, except that the Florida prac- 
tice seems to be more convenient and precise. 

The rule has been modified to allow the mas- 

ter to file a copy of notice to counsel sep- 

arately from his report. See Federal Equity 

Rule 66. Displaces first paragraph of Sec. 

4936 C. G. L. 

Section 66. FORM OF DECREE. In drawing up 
decrees and orders, neither the bill, nor answer, nor 
other pleadings, nor any part thereof, nor the report 
of any master, nor any other prior proceeding, nor 
any finding of law or fact need be recited or stated 


in the decree or order; but the decree and order shall 
begin, in substance, as follows: “This cause came on 
to be heard (or to be further heard, as the case may 
be), and was argued by counsel; and thereupon, upon 
consideration thereof, it was ordered, adjudged and 
decreed as follows, viz: (Here insert the decree or 
order). 
NOTE: Same as Federal Equity Rule 71 

with the addition of the words “nor any find- 

ing of law or fact need”. See Florida Equity 

Rule 88. The interpolated words are in- 

tended to make it clear that the practice es- 

tablished by Federal Equity Rule 7014, re- 

quiring a decree to contain special findings 

of law and fact, would not exist in Florida. 


Section 67. ENFORCEMENT OF FINAL DE- , 


CREES. Final process to execute any decree may, if 
the decree be solely for the payment of money, be by 
a writ of execution, or other appropriate process or 
proceedings. Executions on decrees for money shall 
issue and be governed by the law relating to executions 
on judgments. If the decree be for the performance 
of any specific act, as, for example, for the execu- 
tion of a conveyance of land or the delivering up of 
deeds or other documents, the decree shall, in all 
cases, prescribe the time within which the act shall 
be done, of which the defendant shall be bound, with- 
out further service, to take notice; and upon affidavit 
of the plaintiff, filed in the clerk’s office, that the 
same has not been complied with within the prescribed 
time, the clerk shall issue a writ of attachment 
against the delinquent party, from which, if attached 
thereon, he shall not be discharged, unless upon a full 
compliance with the decree and the payment of all 
costs, or upon a special order of the court, upon mo- 
tion and affidavit, enlarging the time for the perform- 
ance thereof. If the delinquent party cannot be found 
a writ of sequestration shall issue against his estate. 
upon the return of non est inventus, to compel obedi- 
ence to the decree. Where a decree shall be made for 
a conveyance, release or acquittance of land, or any 
interest therein, and the party against whom the said 
decree shall pass shall not comply therewith by the 
time appointed, then such decree shall be considered 
and taken in all courts of law and equity to have the 
same operation and effect as if the conveyance, re- 
lease or acquittance had been executed conformably 
to such decree. and this notwithstanding any dis- 
ability of such parties by infancy, lunacy, coverture 
or otherwise; and if any other decree, injunction or 
mandatory order for the specific performance of any 
act or contract be not complied with, the court or 
judge, besides, or instead of, proceedings against the 
disobedient party for a contempt or by sequestration 
may by order direct that the act required to be done 
be done, so far as practicable, by some other person 
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appointed by the court or judge, at the cost of the 
disobedient party, and the act, when so done, shall 
have like effect as if done by him. 

NOTE: The foregoing section substan- 

tially follows Federal Equity Rule 8 and 
Florida Equity Rule 7. The words “or other 
appropriate process or proceedings” have 
been added at the end of the first sentence. 
See Hopkins Federal Equity Rules page 150. 
The entire last sentence. which has been sub- 
stituted for the last sentence of Federal Equity 
Rule 8. has been added to incorporate the 
provisions of Section 4952 C. G. L. relating 
to the effect of a decree for conveyance, and 
the provisions of Florida Equity Rule 7, re- 
lating to execution of the decree by an ap- 
pointee of the court. in the event of dis- 
obedience. Section 4951 relating to execu- 
tion on money decrees is embodied in the 
second sentence of this section. 

Section 68. CORRECTION OF CLERICAL MIS- 
TAKES IN ORDERS AND DECREES. Decrees may 
be signed when pronounced, and may be recorded at 
once. Clerical mistakes in decrees, or decretal orders, 
or errors arising from any accidental slip or omission 
may, at any time, be corrected by order of the court 
or judge upon petition, without the form or expense 
of a rehearing. 

NOTE: Substantial copy of Florida 
Equity Rule 87, except that the words “be- 
fore an actual entry thereof” have been 
omitted. It is similar to Federal Equity 
Rule 72. 

Section 69. WRIT OF ASSISTANCE. When any 
decree or order is for the delivery of possession, upon 
proof made by affidavit of a demand and refusal to 
obey the decree or order, the party prosecuting the 
same shall be entitled to a writ of assistance, to be 
issued by the clerk only on the order of the court. 

NOTE: Same as Florida Equity Rule 8 
and Federal Equity Rule 9, except that the 
last clause is added. 

Section 70. REHEARINGS. Every petition for 
rehearing shall contain the special matter or cause on 
which such rehearing is applied for, shall be signed by 
counsel, and the facts therein stated, if not apparent 
on the record, shall be verified by the oath of the 
party, or by some other person. No rehearing shall 
be granted unless the petition is filed within twenty 
days after the recording of the decree. 

NOTE: The foregoing is based on Flor- 
ida Equity Rule 90. It is substantially the 
same as Federal Equity Rule 69, which has 
not been followed because the Federal Equity 
Rule prohibits rehearings after the term of 
court at which the final decree has been en- 
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tered. The Florida rule is deemed prefer- 

able. The last sentence of Florida Equity 

Rule 90 has been omitted. The time for 

filing a petition for rehearing is here limited 

to 20 instead of 30 days and is made to run 

from the recording and not the “granting” 

of the decree. The first sentence is sub- 

stantially the same as Section 4956 C. G. L. 

Section 71. PETITION FOR REHEARING AS 
STAY. No petition for rehearing shall operate to stay 
the proceedings unless so ordered by the court. The 
court, in granting any such stay of proceedings may 
fix the terms and conditions of such stay. The court 
on ex parte application may grant a stay on such peti- 
tion for a period not exceeding five days, but no stay 
for a longer period shall be granted except on notice 
previously given to the opposing party. 

NOTE: The foregoing section is in- 
tended as a substitute for Sections 4957 and 
4958 C. G. L. The purpose of the substi- 
tuted section appearing above is to prevent 
the use of a petition for rehearing as an 
automatic stay of proceedings for thirty 
days, which is permitted by the existing 
statute, and to require an order of court be- 
fore any petition for rehearing shall operate 
as a stay. 

Section 72. PROCESS IN BEHALF OF AND 
AGAINST PERSONS NOT PARTIES. Every person, 
not being a party in any cause, who has obtained an 
order, or in whose favor an order shall have been 
made, may enforce obedience to such order by the 
same process as if he were a party; and every person, 
not being a party against whom obedience to any or- 
der of the court may be enforced, shall be liable to the 
same process for enforcing obedience to such orders 
as.if he were a party. 

NOTE: Same as Florida Equity Rule 9 
and Federal Equity Rule 11. 

Section 73. INJUNCTIONS: NOTICE: ALLEGA- 
TIONS OF BILL OF COMPLAINT. In all cases of 
applications for injunctions, the judge to whom pre- 
sented, before granting the same, shall be satisfied 
that sufficient notice of the application has been given 
to the party sought to be enjoined and of the time 
and place when the motion is to be made, and no 
order for such injunction shall be granted without 
such notice, unless it is manifest to such judge, from 
the sworn allegations in the bill or the affidavit of 
the complainant or other competent person, that the 
injury apprehended will be done if an immediate rem- 
edy is not afforded, when he may grant instanter an 
order restraining the party complained of until the 
hearing or the further order of the court. which re- 
straining order shall have all the force of an injunc- 
tion until rescinded or modified by the court. 
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NOTE: The foregoing is an exact copy 
of Florida Equity Rule 46. The correspond- 
ing Federal Equity Rule 73 has not been fol- 
lowed. Attention is called to Sections 4967. 
4968, 4969, 4970, 4971, 4972, 4973, 4974, 4975 
and 5384 C. G. L. relating to injunctions in 
general and in particular cases and prescrib- 
ing the practice upon applications for and 
motions to dissolve injunctions, etc. It is 
not clear that these statutes are inconsistent 
with Florida Equity Rule 46 copied above, 
and it seems desirable to preserve the prac- 
tice established by the Florida Equity Rule 
in question. Federal Equity Rule 74 relating 
to injunctions pending appeals is omitted. 
because it seems to be covered by the Florida 
statutory practice relating to supersedeas. 
Section 74. RECEIVERS: APPOINTMENT AND 
REPORT OF. The provisions of the foregoing sec- 
tion as to notice shall apply to applications for the 
appointment of receiver or other extraordinary rem- 
edy in equity to the extent they may be applicable. 
Every receiver shall, within twenty days after his ap- 
pointment, file in the clerk’s office a just and true in- 
ventory under oath of the whole real and personal es- 
tate coming under his control or to his possession un- 
der his order of appointment. The receiver shall, at. 
the expiration of three months from the date of his 
appointment and every three months thereafter and 
at such other times as. may be ordered by the court. 


file in the same office an inventory and account un- 


der oath of his trust and of any additional property 
or effects which he has discovered or which shall have 
come to his hands since his appointment and of the 
amount remaining in his hands or invested by him. 
and of the manner in which the same is secured or 
invested, stating the balance due from or to him at 
the time of rendering his last account, and his re- 
ceipts and expenditures since that time, in the form 
of debtor and creditor. Whenever a receiver shall 
neglect to file the inventory and account above re- 
quired, the court shall direct a special order to be en- 
tered requiring the receiver within not more than 
twenty days after service of a copy of such order upon 
him personally, or at his place of residence in case of 
his absence, to file such inventory and account and to 
pay out of his own funds the expenses of the order 
and the proceedings thereon, or that an attachment 
issue against him, and directing the clerk with whom 
the order mav have been entered, to cause a copy of 
the same to be served on the delinquent and to certify 
his default to the court, if the terms of the order be 
not complied with. The court may grant leave to put 
the bond or recognizance of the receiver in suit 
against the sureties without notice to the sureties of 
the application for such leave. 
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NOTE: The foregoing is an exact copy 
of Florida Equity Rule 47 relating to re- 
ceivers. There appears to be no correspond- 
ing Federal Equity Rule. See Section 4890 
C. G. L. relating to appointment of receivers 
of property in more than one circuit. 

Section 75. ACTION AT LAW ERRONEOUSLY 
BEGUN AS SUIT IN EQUITY: TRANSFER TO 
COURT OF LAW. If at any time it appear that a suit 
commenced in equity should have been brought as an 
action at Jaw, it shall be forthwith transferred to the 
law court of competent jurisdiction and be there pro- 
ceeded with, with only such alteration in the plead- 
ings as shall be essential. In such cases an order 
shall be made by the Court for the transfer of the 
cause and the transmission of all papers filed therein 
to the proper law court, and thereupon the originals 
of such papers shall be so transmitted and filed, to- 
gether with a certified copy of the order; provided. 
however. that when the transfer is to the law side of 
the same court it shall be effected by the order of 
transfer. 

NOTE: Same as Federal Equity Rule 22, 
modified so as to permit transfer of the 
cause to the law court having jurisdiction, 
whether Circuit Court. Civil Court of Record 
or County Court. 


Section 76. NOTICES AND COPIES: nowe-- 


SERVED AND WHEN REQUIRED: nie 

(1) Upon Whom and How Served: Notice by or 
to or service upon a solicitor of record shall have the 
same force and effect as personal notice by or to or 
service upon the party represented by such solicitor. 
Notices, copies and other papers to be served upon a 
party, other than original process, may be served by 
delivery to the party or his solicitor of record Op_by 
sending the same by mail to such party or his solicitor 
of record at his usual post office address, unless oth- 
erwise expressly provided in this act, and such service 
when proved by affidavit of mailing shall be prima 
facie sufficient. 

(2) No Notice to Party in Default: No notice of 
any motion, hearing or any other proceeding under a 
bill of complaint or under answer asserting a coun- 
ter-claim and praying affirmative relief shall be 
required as to a party against whom a decree pro 
confesso has been taken, and no time need elapse as 
to any such defaulting party in order to allow the 
court to proceed with the cause. 

NOTE: Displaces Sec. 4920 C. G. L. re- 
lating to service of notices. This section is 
intended to make it unnecessary to serve 
parties against whom a pro confesso has 
been entered. Moreover, notices may be 
served by mail as well as in person. It is 
understood that this section applies to all no- 
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wStices wherever required by the proposed act. 
es >” Section 77. TIME WHEN THIS ACT SHALL 
oe TAKE EFFECT AND CASES TO WHICH IT SHALL 
APPLY: This act shall be in force and effect on and 
after October 1, 1931, and shall govern all proceedings 
in cases then pending or thereafter brought, save that 
where in any cause pending at the time this act be- 
comes effective an order or decree has been made or 
act done which cannot be changed without doing sub- 
stantial injustice, the Court may give effect to such 


order, decree or act to the extent necessary to avoid 


3149, 3151, 3152, 3153, 3158, 3159, 3162, 3163, 3164, 
3165 and 3166, of the Revised General Statutes of the 
State of Florida, being Sections 4891, 4892, 4893, 4894. 
4902, 4904, 4905, 4906, 4907, 4908, 4909, 4910, 4912, 
4913, 4914, 4915, 4916, 4917, 4918, 4920, 4921, 4922, 
4923, 4924, 4925, 4926, 4927, 4928, 4929, 4939, 4931, 
4932, 4933, 4934, 4935, 4936, 4938, 4939, 4940, 4945. 
4946, 4951, 4952, 4956, 4957 and 4958, Compiled Gen- 
eral Laws of Florida, and Chapter 13660, approved 
May 17, 1929, entitled “An act to amend Section 
3124 of the Revised General Statutes of Florida en- 


“any) such injustice. 

NOTE: The foregoing is a substantial 

copy of Federal Equity Rule 81. By the terms 

of this section it is understood that this act 

will not become effective until October 1, 

1931, and then only in respect to actions in- 

stituted on or after that date and proceed- 

ings in pending causes which occur on Oc- 

22 tober 1st, 1931, or thereafter. 

ection 78. STATUTES REPEALED: That Sec. 
| Pe al tions 3107, 3108, 3109, 3110, 3116, 3118, 3119, 3120, 
3121, 3122, 3123, 3124, 3125, 3126, 3127, 3128, 3129, 
3130, 3131, 3133, 3134, 3135, 3136, 3137, 3138, 3139, 
3140, 3141, 3142, 3143, 3144, 3145, 3146, 3147, 3148. 


titled Insufficient Answers and Proceedings Thereon.” 
same being Section 4910, of the Compiled General Laws 
of Florid othing in this act shall be held or con- 
strued to abrogate the power of the Supreme Court of 
Florida to make rules of practice in chancery cases not 
inconsistent with this act, or to repeal chapter 13625, 
Acts of 1929, entitled “An act to amend section one 
of Chapter 11998, Acts of 1927, being section 5751, 
Compiled General Laws of Florida, 1927, relating to 
deficiency decrees and common law suits to recover 
on deficiencies.” 


Section 79. SHORT TITLE: This act shall be 


known and may be cited as “1931 Chancery Act.” 
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IN THE SUPREME COURT OF FLORIDA, 
January Term, A. D. 1931. 
February 10, A. D. 1931. 

AMENDMENT TO RULE 21 OF SUPREME 

COURT PRACTICE 

It is ordered by the court that Rule 21 of Su- 
preme Court Practice be and the same is hereby 
amended so as to read as follows: 

Rule 21. (As Amended February 10, 1931.) In 
addition to the submission of a cause on briefs as pro- 
vided by the rules of this court, if either party de- 
sires oral argument he shall at the time of filing his 
first brief file with the clerk a separate document, 
either printed or typewritten, entitled ‘Application 
for Oral Argument”, a copy of which shall have been 
served upon opposing counsel. If the application is 
not denied by the court, the day for such oral argu- 
ment will be designated by the court in due time, and 
the parties or their counsel notified thereof. 

Neither party shall be entitled to an oral argu- 
ment unless such party has applied therefor in the 
manner provided by this rule. 

As a general rule, thirty minutes to each side 
will be the maximum of time allowed for oral argu- 
ment; though the court may allow more, or less, time, 
according to the nature and the number of questions 
presented by the particular case, or it may dispense 
with oral argument entirely whenever in the judg- 
ment of the court it is unnecessary. But the court 
may require oral argument in any case, although not 
applied for by either party. 

In oral argument, counsel will not be permitted 
to read from books, briefs or records, except such 
short extracts as may be necessary to accurately pre- 
sent some point. Instead of reading authorities, 
counsel will be expected to cite them, with such quo- 
tations therefrom as may be desired, in their briefs, 
but to only state their substance in oral argument. 

Not more than two counsel will be heard for each 
party, except by special permission of the court; nor 
will extended oral argument be permitted upon mere 
questions of fact. 


This rule shall go into effect March 15th, A. D. 
1931. 

Done and ordered, this 10th day of February, A. 
D. 1931. 


Mr. John C. Cooper, Jr., Editor. 
Bar Association Journal, 
Jacksonville, Florida. 

Dear Mr. Cooper: 

I note in the January issue, 1931, of the Law 
Journal that in the article on “Legal Education” by 
Walter J. Greenleaf, the John B. Stetson University 
College of Law does not appear as approved by the 
Council on Legal Education of the American Bar 
Association. 

This is an error, as our Law College was ap- 
proved in August, 1930, by said council. We are also 
applying for membership in the Association of Ameri- 
can Law Schools. 

We would appreciate it very much if you would 
make a correction to this effect in the next issue of 
the Law Journal, as I am sure that the Bar of Florida 
would be interested to know that the John B. Stetson 
University Law College is an accredited school. 

Very respectfully yours, 
L. H. TRIBBLE. 


DEATH OF GUY A. ANDREWS OF SEBRING 
The members of the Florida State Bar Associa- 
tion learn with deepest regret of the untimely death 
of the Hon. Guy A. Andrews of Sebring, Florida. 
Mr. Andrews, who had been a resident of Sebring 
for ten years, was widely known among the lawyers 
of Florida. Mr. Andrews was known as a polished 
gentleman, and was highly respected for his profound 
knowledge of law. His death is an irreplaceable loss 
to the members of his family and to his associates. 
The Florida State Bar Association extends its 


deepest sympathy. 


AUSTIN L. RICHARDSON, 
Chairman, Committee on Memorials. 
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SUMMARY OF BRITISH STATUTES 


Which are a part of the Common Law of Florida under 
provisions of Section 87 (71) Compiled 
General Laws, 1927 
In force in the State of Florida, as reported by Leslie 
A. Thompson, under the Act of December 27, A. D. 
1845, Chapter 46, Session Laws 1845 
Published Under Supervision of 
FRED H. DAVIS 
Attorney General State of Florida, January, 1931 


BRITISH STATUTES IN FORCE IN FLORIDA AS A 
PART OF THE COMMON LAW 
TO THE MEMBERS OF THE FLORIDA BAR: 

Section 87 of the Compiled General Laws of Flor- 
ida provides that the common and “statute laws” of 
England which are of a general and not a local nature 
and which are not inconsistent with the Constitution 
and Laws of the United States and the Acts of the 
Legislature of Florida, down to the 4th day of July, 
1776, are declared to be in force in the State of Florida 
as a part of the common law of this State. 

In order to determine what statute laws of Eng- 
land were embraced within the foregoing Section, the 
first general assembly of the Legislature of the State 
of Florida, which convened in 1845, passed an Act 
which provided: 

“That His Excellency, the Governor, is here- 
by authorized to appoint some suitable person, to 
collect and arrange, under appropriate heads, all 
the statutes of Great Britain, of force in this 
State; and upon the completion of said work, and 
its approval by the Governor. after having been 
first submitted to the examination of three 
skilled and experienced members of the Bar, he, 
the said Governor, shall contract for the publica- 
tion of such a number of volumes. not exceeding 
three thousand, subject to the future disposition 
of the General Assembly; and may issue his war- 
rant upon the Treasury, in favor of said com- 
piler, for such sum as he may deem reasonable 
and just.” 

Pursuant to the above statute the Governor ap- 
pointed Leslie A. Thompson, Esquire, to compile the 
statutes of Great Britain, which were in existence on 
July 4, 1776, and which were not deemed to be in- 
consistent with the Constitution and Laws of the 
United States and the Acts of the Legislature of the 
State of Florida, and which consequently became and 
are a part of the common law of the State of Florida 
by force of Section 87, Compiled General Laws. 

I have accordingly had Judge Thompson’s Com- 
pilation of British statutes reprinted in condensed 
pamphlet form, so that the same may be available for 
distribution to members of the Florida Bar. 


Respectfully submitted, 
FRED H. DAVIS, Attorney General. 
BRITISH STATUTES 
In force in Florida, as reported by Leslie A. Thompson 
under Act December 27, 1845. 


ACCOUNT: 

13 Edw. I, Cap. 23. 

25 Edw. III, St. 5, ¢. 5. 

31 Edw. III, St. 1, ¢. 11. 

4 Anne. Ch. 16, No. 27. 
ALIENS: 
25 Edw. III, St. 2, No. 5. 
7 Anne. Cap. 5, No. 3. 
4 Geo. II, Cap. 21. 

13 Geo. III, Cap. 21. 
AMENDMENT AND JEOFAIL: 

14 Edw. III, St. 1, Cap. 6. 

9 Hen. V, St. 1, Cap. 4. 
4 Hen. VI, Cap. 3. 

8 Hen. VI, Cap. 12. 

8 Hen. VI, Cap. 15. 

32 Hen. VIII, Cap. 30. 

18 Eliz., Cap. 14. 

27 Eliz., Cap. 5. 

21 Jac. I, Cap. 18. 

16 and 17 Car. II, Cap. 8. 

4 Anne. Cap. 16, omit Nos. 4 and 5 and from 
7 to 24. 
5 Geo. I, Cap. 13. 

Judge Thompson says that the Florida statute of 
Jeofail of Nov. 23, 1828, (Thomp. Dig. 35) seems to 
have been founded on St. 32 Hen. VIII, cap. 30, and 
18 Eliz. c. 14; and so far as it covers the enactments 
of the British statute the latter may be considered as 
superseded by it. 

APPRENTICE: 
6 Geo. III, Cap. 25. 
4th Sec. not in force, see Florida Statute Nov. 
20, 1928, Secs. 2 and 3. 
ATTORNEY AND COUNSELLOR: 
3 Edw. 1, Cap.. 29. 
BIGAMY: 
2 Jac. I, Cap. 11, Sec. 1, superseded by Florida 
Statute Feb. 10, 1838, Sec. 38. 
BILL OF EXCEPTIONS: 
13 Edw. I, Cap. 31. 
Judge Thompson thinks that the Florida Stat- 
ute is cumulative and does not supersede. 

BILLS OF EXCHANGE AND PROMISSORY NOTES: 

9 and 10 Will. III, Cap. 17. 

3 and 4 Anne., Cap. 9. 
CHARITABLE USES: 

43 Eliz., Cap. 4. 
9 Geo. II, Cap. 36. 
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BURGLARY: 
12 Anne. St. I, Cap. 7, Sec. 3. 
CARRIERS: 
7 Geo. II, Cap. 15. 
CHEATS: 
33 Hen. VIII, Cap. 1. 
30 Geo. II, Cap. 24. 
21 Jac. I, Cap. 26. 
CHAMPERTY: 
3 Edw. I, Chap 25; Cap. 49. 
28 Edw. I, St. 3, Cap. 11. 
33 Edw. I, St. 3. 
CONSPIRACY: 
33 Edw. I, St. 2. 
do. St. 3. 
2 and 3 Edw. VI, Cap. 15. 
COSTS: 
23 Hen. VIII, Cap. 15. 
24 Hen. VIII, Cap. 8. 
43 Eliz., Cap. 6. 
4 Jac. I, Cap. 3. 
22 and 23 Car. II, Cap. 9, No. 136. 
8 and 9 Will. III, Cap. 11. 
DISTRESS: 
51 Hen. III, St. 4. 
3 Edw. I, Cap. 16. 
13 Edw. I, Cap. 2; Cap. 36; Cap. 37. 
7 Hen. VIII, Cap. 4. 
21 Hen. VIII, Cap. 19. 
32 Hen. VIII, Cap. 37. 
1 and 2 P. & M., Cap. 12. 
17 Car. Il, Cap. 7. 
2 W. & M. Sess. I, Cap. 5. 
8 Anne., Cap. 14. 
4 Geo. II, Cap. 28. 
11 Geo. II, Cap. 19. 
52 Hen. III, Cap. 1; Cap. 4; Cap. 15. 
DOWER AND JOINTURE: 
20 Hen. I, Cap. 1. 
3 Edw. I, Cap. 49. 
13 Edw. I, Cap. 4. 
13 Edw. I, Cap. 7; Cap. 34. 
27 Hen. VIII, Cap. 10. 
DURESS: 
31 Hen. VI, Cap. 9. 
ESTATES FOR LIFE, ETC.: 
20 Hen. III, Cap. 2. 
4 Edw. I, Cap. 6. 
6 Edw. I, Cap. 3; Cap. 7. 
9 Rich. II, Cap. 3. 
11 Hen. VII, Cap. 20. 
31 Hen. VIII, Cap. 1. 
32 Hen. VIII, Cap. 34. 
19 Car. II, Cap. 6. 
10 and 11 Will. III, Cap. 16. 
4 Anne., Cap. 16, No. 21. 


6 Anne., Cap. 18. 
EXECUTION: 
13 Edw. I, Cap. 18. 

In 3 Fla. 196 it is said that this chapter is not 
in force, but Judge Thompson says the point 
was not in question. 

13 Edw. I, Cap. 45. 
32 Hen. VIII, Cap. 5. 
16 and 17 Car. II, Cap. 5. 
29 Car. II, Cap. 3, No. 19. 
8 Anne., Cap. 14. 
EXECUTORS AND ADMINISTRATORS: 
13 Edw. I, St. 1, Cap. 23. Account. 
4 Edw. III, Cap. 7. Trespass. 
9 Edw. III, St. 1, Cap. 3. 
25 Edw. III, St. 5, Cap. 5. 
31 Edw. III, St. 1, Cap. 11. 
21 Hen. VIII, Cap. 5. 
32 Hen. VIII, Cap. 37. 
43 Eliz., Cap. 8. 
17 Car. II, Cap. 8. 
22 and 23 Car. II, Cap. 10. 
29 Car. II, Cap. 3, Nos. 12-25. 
30 Car. II, St. 1, Cap. 7. 
1 Jac. II, Cap. 17. 
4 and 5 W. & M., Cap. 24. 
14 Geo. II, Cap. 20, beg. No. 9. 
FINES AND RECOVERIES: 
18 Edw. I, St. 4. 
27 Edw. I, St. 1, Cap. 1. 
15 Edw. II, St. 4. 
34 Edw. III, Cap. 16. 
5 Hen. IV, Cap. 14. 
4 Hen. VII, Cap. 24. 
27 Hen. VIII, Cap. 36. 
1 Mary, Sess. 2, Cap. 7. 
14 Eliz., Cap. 8. 
23 Eliz., Cap. 3. 
31 Eliz., Cap. 2. 
14 Geo. II, Cap. 20. 
FRAUDULENT CONVEYANCES: 
50 Edw. III, Cap. 6. 
3 Hen. VII, Cap. 4. 
Both virtually superseded by the Statutes of 
Elizabeth. 
GAMING: 
16 Car. II, Cap. 7. 
9 Anne., Cap. 14. 
18 Geo. II, Cap. 34, No. 3. 
GUARDIANS: 
52 Hen. III, Cap. 17. 
12 Car. II, Cap. 24, No. 8. 
HABEAS CORPUS: 
31 Car. II, Cap. 2. 
HUE AND CRY: 
3 Edw. I, Cap. 9. 
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13 Edw. I, Cap. 1. 
IDIOTS AND LUNATICS: 
17 Edw. —, St. 1, Cap. 9. 
4 Geo. II, Cap. 10. 
17 Geo. II, Cap. 5. ° 
INDICTMENT: 
1 Hen. V, Cap. 5. 
37 Hen. VIII, Cap. 8. 
INFANT: 
3 Edw. I, Cap. 47. 
6 Edw. I, Cap. 2. 
13 Edw. I, Cap. 40. 
7 Anne., Cap. 19. 
29 Geo. II, Cap. 31. 
INQUEST OF OFFICE: 
34 Edw. III, Cap. 13. 
36 Edw. III, Cap. 138. 
8 Hen. VI, Cap. 16. 
23 Hen. VI, Cap. 16. 
1 Hen. VIII, Cap. 8. 
1 Hen. VIII, Cap. 10. 
2 and 3 Edw. VI, Cap. 8. No. 6 is the only sec- 
tion operative. Thompson says that the 
Florida Statute Nov. 20, 1828, Nos. 42-45, 
provides no means of enforcing escheats. 
Should the administrator refuse or omit to 
do his duty, an inquest of office would be 
necessary to establish the lack of heirs and 
distributees. 
INSURANCE: 
19 Geo. II, Cap. 37. 
14 Geo. III, Cap. 48. 
JUDGMENT: 
17 Car. II, Cap. 8. 
29 Car. II, Cap. 3, Nos. 13, 14, 15. 
JURISDICTION OF ADMIRALTY: 
13 Rich. II, St. 1, Cap. 5. 
15 Rich. II, Cap. 3. 
JURY AND JURORS: 
33 Edw. I, St. 4. 
5 Edw. III, Cap. 10. 
25 Edw. III, St. 5, Cap. 3. 
34 Edw. III, Cap. 8. 
38 Edw. III, St. I, Cap. 12. 
28 Edw. III, Cap. 13. 
8 Hen. VI, Cap. 29. 
LAND MEASURE: 
31 Edw. I, St. 6. 
LARCENY: 
21 Hen. VIII, Cap. 7; Cap. 11. 
3 W. & M., Cap. 9. 
1 Anne., St. 2, Cap. 9. Only Nos. 1, 2. 
5 Anne., Cap. 31. 
4 Geo. I, Cap. 11. 
25 Geo. II, Cap. 36. 
LEASES AND TERMS FOR YEARS: 
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21 Hen. VIII, Cap. 15. 
32 Hen. VIII, Cap. 28. 

4 Anne., Cap. 16. 

4 Geo. II, Cap. 28. 

11 Geo. II, Cap. 19, Nos. 11-18 inclusive. 
29 Geo. II, Cap. 31. 
11 Geo. III, Cap. 20. 

LIMITATION OF ACTIONS: 

4 Anne., Cap. 16, Nos. 16, 19. 
MAINTENANCE AND BUYING AND SELLING 
PRETENDED TITLES: 

3 Edw. I, Cap. 28. 

1 Edw. III, St. 2, Cap. 14. 

20 Edw. III, Cap. 4. 

1 Rich. II, Cap. 4. 

1 Rich. II, Cap. 9. 

32 Hen. VIII, Cap. 9. 
MARRIAGE: 

25 Hen. VIII, Cap. 22. 

28 Hen. VIII, Cap. 7. 

32 Hen. VIII, Cap. 38. 

2 and 3 Edw. VI, Cap. 23. 

15 Geo. II, Cap. 30. 

3 Hen. VII, Cap. 2. 

4 and 5 P. & M., Cap. 8. 
MORTGAGE: 

4 and 5 W. & M., Cap. 16. 

7 Geo. II, Cap. 20. 
MORTMAIN: 

Magna Charta., Cap. 37. 

7 Edw. I, St. 2. 

12 Edw. I, Cap. 32; Cap. 41. 

18 Edw. I, St. 1, Quia Empt., Cap. 3. 

15 Rich. II, Cap. 5. 

23 Hen. VIII, Cap. 10. 

9 Geo. II, Cap. 36. 


OFFICERS AND OFFICES: 
4 Hen. IV, Cap. 5. 
23 Hen. VI, Cap. 9. 
5 and 6 Edw. VI, Cap. 16. 
7 Jac. I, Cap. 5. 
21 Jac. I, Cap. 12. 
24 Geo. II, Cap. 44. 


PARENT AND CHILD: 
43 Eliz., Cap. 2, No. 7. 
13 Car. I, Cap. 12, No. 19. 
11 and 12 Will. III, Cap. 4, No. 7. 
1 Anne., St. 1, Cap. 30. 
5 Geo. I, Cap. 8. 
PAUPER: 
11 Hen. VII, Cap. 2. 
PAWNS: 
30 Geo. II, Cap. 24, Nos. 4-13; No. 25. 
PERJURY: 
25 Geo. II, Cap. 11. 
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PLEAS AND PLEADING: 
1 Hen. V, Cap. 5. 
27 Eliz., Cap. 5. 
8 and 9 Will. III, Cap. 11. 
-4 Anne., Cap. 16. 
4 Geo. II, Cap. 26. 


6 Geo. II, Cap. 14, Nos. 1-4 are omitted. 


POPULAR AND QUI TAM ACTIONS: 
4 Hen. VII, Cap. 20. 
18 Eliz., Cap. 5. 
31 Eliz., Cap. 5. 
21 Jac. I, Cap. 4. 


QUAKERS—OATHS AND AFFIRMATIONS: 


7 and 8 Will. III, Cap. 34. 
8 Geo. I, Cap. 13. 
22 Geo. II, Cap. 46. 
QUO WARRANTO AND MANDAMUS: 
9 Anne., Cap. 29. 
4 and 5 W. & M., Cap. 18. 
RAPE: 
3 Edw. I, Cap. 13. 
18 Eliz., Cap. 7. 
REAL ACTIONS: 
52 Hen. III, Cap. 29. 
3 Edw. I, St. L, Cap. 40. 
6 Edw. I, Cap. 1, Cap. 6. 
18 Edw. I, St. 1, Cap. 3. 


13 Edw. I, St. 1, Cap. 6; Cap. 20; Cap. 24: Cap. 


25; Cap. 26. 
20 Edw. I, St. 1, St. 3. 
34 Edw. I, St. 1. 
22 Edw. III, Cap. 17. 
14 Edw. III, St. 1, Cap. 18. 
25 Edw. III, St. 1, Cap. 16. 
13 Rich. II, St. 1, Cap. 17. 
4 Hen. IV, Cap. 7. 
8 Hen. VI, Cap. 9. 
11 Hen. VI, Cap. 2; Cap. 3. 
21 Hen. VI, Cap. 3. 
32 Hen. VIII, Cap. 33. 
RIOTS: 
2 Edw. III, Cap. 3. 
34 Edw. III, Cap. 1, No. 1. 
17 Rick. II, Cap. 8. 
13 Hen. IV, Cap. 7. 


2 Hen. V, St. 1, Cap. 8. 
1 Geo. I, St. 2, Cap. 5. 
SHERIFFS AND GAOLERS: 
13 Edw. I, St. 1, Cap. 39. 
28 Edw. I, St. 3, Cap. 16. 
4 Edw. III, Cap. 10. 
14 Edw. III, St. 1, Cap. 10. 
23 Hen. VI, Cap. 9. 
3 Hen. VII, Cap. 3. 
43 Eliz., Cap. 6. 
11 and 12 Will. III, Cap. 19. 
STOCK-JOBBING: 
7 Geo. II, Cap. 8. 
TRIAL: 
13 Edw. I, St. 1, Cap. 48. 
4 Anne., Cap. 16, No. 8. 
3 Geo. II, Cap. 25, Nos. 11, 12, 14. 
28 Edw. III, Cap. 3. 
2 Hen. IV, Cap. 7. 
2 and 3 Edw. VI, Cap. 24, Beg. No. 4. 
2 Geo. II, Cap. 21. 
14 Geo. II, Cap. 17. 
25 Geo. II, Cap. 37. 
12 Geo. III, Cap. 20. 
USES: 
1 Rich. III, Cap. 1. 
27 Hen. VIII, Cap. 10. 
4 Anne., Cap. 16, No. 15. 
WASTE: 
52 Hen. III, Cap. 238. 
6 Edw. I, Cap. 5; Cap. 13. 
13 Edw. I, St. 1, Cap. 14; Cap. 22. 
20 Edw. I, St. 2. 
11 Hen. VI, Cap. 5. 
6 Anne., Cap. 31, No. 6. 
14 Geo. III, Cap. 78, No. 86. 
WILLS: 
34 and 35 Hen. VIII, Cap. 5, No. 14. 
29 Car. II, Cap. 3. 
3 W. & M., Cap. 14. 
4 Anne., Cap. 16. 
25 Geo. II, Cap. 6. 
YEAR: 
21 Hen. III, de anno. 
24 Geo. II, Cap. 238. 
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COURT ACTION AGAINST ABUSES IN STATE REGULATION OF 
INSURANCE RATES 


By ARTHUR G. POWELL 


(This article is being republished because of its possible current interest and particularly because Judge 
Powell was a guest at the Daytona Beach meeting.) 
(Delivered before the International Association of Insurance Counsel at Ottawa, Canada, on September 13, 
1930.) 


COURT ACTION AGAINST ABUSES IN STATE 
REGULATION OF INSURANCE RATES’ 


A matrimonial brawl was being aired in the police 
court. 

“Is there any one here who saw the beginning of 
this row?” inquired the magistrate. 

“I did, your honor.” volunteered a bald-headed 
gentleman, standing somewhat to one side. 

“Tell us what you know about it.” 

“Well,” began the witness, “it was three years 
ago this coming June down at St. Paul’s Church.” 

“Three years ago!” ejaculated the magistrate. 

“Yes, your honor, that’s when they got mar- 
ried.” 


Any one called upon to state as to when the 
row I am about to talk about began might well say on 
April 20, 1914, when Mr. Justice McKenna in the Su- 
preme Court of the United States announced the 
opinion in German Alliance Insurance Co. v. Lewis,’ 
holding that the business of fire insurance is so far 
affected with a public interest as to justify legislative 
regulation of its rates.. The dissent of Mr. Justice 
Lamar, concurred in by the Chief Justice and Mr. Jus- 
tice Vanderventer, seems to my mind unanswerable, 
but the decision of the majority must, for the present 
at least, be taken as authority for the proposition that 
premium rates of certain classes of insurance may be 
regulated by state action. 


Mr. Justice McKenna in the course of the decision 
tries to lay the blame on an old phrase of Lord Hale’s 
used by him in an essay he prepared in 1670; but an 
analysis of what Lord Hale said, made by Mr. Breck 
P. McAllister of New York City in the March, 1930, 
number of the Harvard Law Review, shows, I think, 
that Lord Hale is not guilty, though Professor Ham- 
iiton, in the June, 1930, number of the Yale Law Jour- 
nal, takes a slightly different view of the same sub- 
ject. 


Since its rendition, the German Alliance case has 
been cited by the Supreme Court only to distinguish 


it. In the Theater Ticket Brokers case,’ Mr. Justice 
Sutherland, speaking for the court, says that the Ger- 
man Alliance case “marks the extreme limit to which 
this court thus far has gone in sustaining price-fix- 
ing regulation.” 


Indeed, we may well draw conclusion from the 
later cases on price-fixing, notably the Kansas In- 
dustrial Court case,‘ the Employment Agency case,‘ 
and the Gasoline case,’ that if the case in question had 
come before the court a few years later, a different 
decision would have been reached.’ However, we should 
not be too optimistic in believing that the obnoxious 
precedent is likely to be overruled at any early date. 
I am afraid that the hopes expressed by some of 
the brethren of the insurance bar in that respect stand 
on the same footing with the remarks made by the 
friendly pastor of a negro congregation at the funeral 
services held in memory of Brother Jones, who had 


'The citation of authorities herein given is not in- 
tended to be exhaustive, but only to set down for the 
convenience of those who may be interested in the sub- 
ject, certain key cases from which they may pursue 
their investigations. 

*233 U.S. 389, L. ed. 1011; L. R. A. 1915C, 1189. 

“Tyson v. Banton, 273 U. S. 418, 434, 71 L. ed. 718, 
724. 

‘Wolff v. Industrial Court, 262 U.S. 522, 67 L. ed. 
1103. 

‘Ribnick v. McBride, 277 U. S. 350, 72 L. ed. 913. 

‘Williams v. Standard Oil Co., 278 U. S. 235, 73 L. 
ed. 287. 

It is true that in a very recent case (Tagg Broth- 
ers v. U. S., decided by the United States Supreme 
Court on February 24, 1929) the court upheld the fix- 
ing of maximum charges for commission men in stock 
yards, under the Packers and Stock Yards Act, but this 
was on the view that these men were given a quasi- 
monopolistic position, and that the Act was passed to 
prevent obstructions to interstate commerce. 
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met a sudden, if not untimely, death in the course of a 
crap game in a blind tiger. “My friends,” said he, “let 
us hope that Brother Jones has gone where we know 
he has not.” 

All of us, as to this subject, may at least join in 
approving the epigram of Mr. Justice Holmes in his 
dissent in Tyson v. Banton.: that “the notion that a bus- 
iness is clothed with a public interest and has been de- 
voted to the public uses is little more than a fiction 
intended to beautify what is disagreeable to the suf- 
ferers.”’ 

The other insurance rates cases which have gone 
to the United States Supreme Court since the German 
Alliance case was rendered have turned on points of 
practice.’ 

The case we have been discussing” related only to 
fire insurance rates. Fire insurance, owing to its pe- 
culiar nature, was held to be affected with a public in- 
terest. Some of the reasons given for this result do 
not apply to other forms of insurance. Hence it seems 
to me that there is more hope of getting the case lim- 
ited to its special subject-matter—fire insurance— 
than there is of having it overruled entirely. Obser- 
vation teaches us that courts are slow to correct their 
own errors and that frequently the only way to break 
down an obnoxious and ill-considered precedent is in 
the way that the cat ate the millstone—by degrees. 
For example, the old millstone, Paul v. Virginia,” in 
which Justice Field announced that “insurance is not 
commerce,” later extended by Justice White’s an- 
nouncement in Hooper v. California’ that “insurance 
is not an instrumentality of commerce” had a nick 
taken out of it in Thames and Mersey Marine Insur- 
ance Co. v. U. S.* in which the court held that a tax 
on a marine insurance policy is a tax on exports, and. 
therefore, beyond the power of the Congress. May 
I say that I think that, on this point, Paul v. Virginia 
is correct; and that, by the same token, German Al- 
liance v. Lewis is not. 


Ordinary fidelity insurance,‘ ordinary casualty 
insurance, perhaps life insurance, and with somewhat 
more ground for argument, health and accident in- 
surance, can with much plausibility be distinguished 
from fire insurance, so far as the points which in- 
fluenced the majority of the court in the German 
Alliance case are concerned. The decision of the United 
States Supreme Court in National Union Fire Ins. 
Co. v. Wauberg” seems to put hail insurance on the 
same basis as fire insurance, though it was not a 
rate case. I can see a basis on which rate making 
as to compulsory insurance (e. g. under Workmen’s 
Compensation Acts and under the statutes requiring 
insurance of automobile owners for the benefit of the 
public)” and as to bonds of public officials might be 
justified. 
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It must be kept in mind that we are not dealing 
with the general power of regulation of the business 
of insurance under the police power. When Chief Jus- 
tice Taft, speaking for the Court in Mutual Automo- 
bile Liability Insurance Co. v. Smart,” lays down the 
proposition that “it is well settled that the business 
of insurance is of such a peculiar character, affects so 
many people and is so intimately connected with the 
common good: that the State creating insurance cor- 
porations and giving them authority to engage in that 
business may without transgressing the limits of leg- 
islative power regulate their affairs so far at least 
as to prevent them from committing wrongs or in- 
justice in the exercise of corporate functions,” he is 
dealing with a very different proposition from that 
upon which Mr. Justice McKenna based the German 
Alliance case, though the Chief Justice incidentally 
cites that case in the course of the opinion. 


273 U.S. 418, 71 L. ed. 718. 

‘See Aetna Ins. Co. v. Hyde, 275 U. S. 440, 72 L. 
ed. 357; Ex parte Hobbs, 280, U. S. 168, 74 L. ed. 125; 
National Fire Ins. Co. v. Thompson (decided Apr. 14, 
1930) affirming Aetna v. Hyde, 37 I. (2G) 185. 

“German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 
58 L. ed. 1011; L. R. A. 1915C, 1189. 

"8 Wall. 168, 19 L. ed. 357. 

"155 U. S. 648, 39 L. ed. 297. 

“237 U. S. 19, 59 L. ed. 821. 

“In State v. Howard, 96 Neb. 278, 147 N. W. 689, 
the court held that German Alliance Ins. Co. v. Lewis 
was authority for state fixing of rates of surety and 
fidelity companies. A federal court had previously held 
the Nebraska Act unconstitutional (American Surety 
Co. v. Shallenberger, 183 Fed. 636) but the state court 
considered the case in the U. S. Supreme Court as de- 
stroying the authority of the case decided by the Cir- 
cuit Court, assuming, without discussion, that the de- 
cision of the U. S. Supreme Court held all insurance 
to be business so affected with public use or interest 
as to be the subject of rate regulation. The same 
assumption was made by the Oklahoma court in In- 
surance Co. of North America v. Welch, 49 Okl. 620: 
154 Pac. 48; Ann. Cas. 1918E, 471. 

"260 U. S. 71, 67 L. ed. 186, affirming 46 N. D. 
369, 179 N. W. 666. . 

"See In re: Opinion of Justices, 251 Mass. 569, 147 
N. E. 681, declaring the constitutionality of an Act 
providing for the fixing of rates for compulsory auto- 
mobile owners’ liability insurance. 

"267 U.S. 126, 69 L. ed. 538, affirming 236 N. Y. 
S. 577, 142 N. E. 290. 

«Notice that the Chief Justice avoids the phrase 
“affected with a public use or interest.” 
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The power to fix prices, the power to fix rates, 
stands on a very different basis from the power to 
regulate a business.” The power to fix minimum rates 
can be justified as to insurance on the ground of 
public safety, where the power to fix maximum rates 
cannot be.” 

It is almost axiomatic that legislative power to 
fix rates carries with it the implication that the rates 
must be just and reasonable, that is to say, they must 
not be confiscatory.” 

The holding that insurance rates are subject to 
state regulation opened a Pandora’s box of subsidiary 
legal, actuarial and practical questions. (We may note 
in passing that the authorities in the classic myth- 
ology differ as to what it was that escaped from Pan- 
dora’s box; some say evils; others say blessings. Per- 
hap, so in this case, insurance rate questions may be 
an evil to some folks, especially to some insurance com- 
panies; they may be a blessing to some folks, and 
perhaps sometimes to some companies. They at least 
give the insurance accountants and bureaus, not to 
mention insurance lawyers, something to think about. 
An old friend of mine in Columbus, Ga., was franker 
than most of us. He kept framed and hung on his 
law-office wall the printed motto, “God bless those 
who sue our clients.’’) 

Primarily I am to deal only with procedure in suits 
arising over state regulation of insurance rates, and 
the limits of this paper are too circumscribed to permit 
an elaboration or even a full enumeration of all the 
vexing questions that suggest themselves as being in- 


volved in that subject. Some of these questions are: 


Who is to judge what expenses a company should 
incur, the insurance commissioner or other public 
official or board fixing the rates, or the company’s 
directors and executives? 

Shall the same rates apply to stock companies giv- 
ing agency service as to mutuals giving no such serv- 
ice? Can agents’ commissions be regulated ?* 

Can income from the company’s capital and sur- 
plus be considered in rate making? If so, what pro- 
portion shall be allocated to each State, where a com- 
pany does business in several States? 

Shall the particular State’s own experience be tak- 
en as the basis on which the actuarial probabilities 
for the future are to be calculated or shall the wider 
experience of the nation or of the civilized world 
be taken? 

How much account shall be taken of the burdens 
imposed on insurance companies by statutes or judici- 
al decisions in the particular State? In a case decided 
in Alabama last year suit was brought on the famil- 
iar form of contractor’s bond prescribed by the Amer- 
ican Institute of Architects in connection with private 
work. The case“ was first decided by the Supreme 
Court of that State in March with a holding that 
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materialmen and laborers could not sue on the bond. 
On rehearing, the court in December held that they 
could. Under the first holding the bond contained but 
a single liability—that to the landowner. Under the 
second holding it became in effect two bonds with two 
separate risks insured against—that to the landowner 
and that to materialmen and contractors. Should not 
such a bond carry a higher rate under the last hold- 
ing than it would under the first? Is what is a reason- 
able rate for such a bond in Alabama to be determin- 
ed by considering the premium usually charged on 
such a bond in other States, where no liability to ma- 
terialmen and laborers is held to flow from it? 

In Arkansas the Supreme Court has held” as to 
fire insurance rates under the statutes of that State 
that only underwriting profit is involved and that 
earnings from capital and surplus are not to be con- 
sidered ; that premiums earned, not premiums received, 
less losses and expenses incurred, though not necessar- 
ily paid, represent the underwriting profit; that income 
taxes are not deductible as expenses; that loading for 
conflagration hazard is not to be allowed. 

The Missouri Supreme Court under the statute of 
that State held* it proper to deduct losses and expenses 
paid from premiums actually received; to include .in- 
terest on unearned premiums; to exclude earnings from 
capital and surplus, and did not refer to the catastrophe 
hazard. It also held that alleged excessive commissions 


“Tyson v. Banton, 273 U. S. 418, 71 L. ed. 718; 
Wolff v. Industrial Court, 262 U. S. 522, 67 L. ed. 
1103; Ribnick v. McBride, 277 U. S. 350, 72 L. ed. 913: 


Williams v. Standard Oil Co., 278 U. S. 235, 73 L. ed. 


287. 

*State v. Fraternal Knights and Ladies, 35 Wash. 
338, 77 Pac. 500. 

“In re: Opinion of Justices, 251 Mass. 569, 147 
N. E. 681 (28). 

- ™In O’Gorman v. Phoenix Ins. Co., 146 Atl. 370, the 
New Jersey court upheld a statute giving the power to 
fix insurance agents’ commissions, the court holding 
the business to be affected with a public interest. In 
Northwestern National Ins. Co. v. Fishback, 130 Wash. 
490, 228 Pac. 516, 41 A. R. L. 1507, a statute limiting 
the number of agents to be employed by insurance com- 
panies was held to be unconstitutional. The decision in 
this case is strong and well reasoned. It draws valuable 
distinctions as to how far legitimate regulations of 
business may go. On the general subject of regulation 
of the business of insurance agents, see La Tourrette v. 
MecMasters, 248 U. S. 465, 63 L. ed. 362. 

“Fidelity & Deposit Co. v. Ranier, 125 So. 55. 

“Bullion v. Aetna Ins. Co., 151 Ark. 519, 237 S. W. 
716. 

*Aetna Ins. Co. v. Hyde, 315 Mo. 113, 285 S. W. 65. 
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paid to St. Louis agencies should be excluded from ex- 
pense. 

A three-judge Federal Court sitting in Missouri” 
agreed generally with the State Supreme Court except 
as to the exclusion of the commissions paid the St. 
Louis agencies; though the judges seemed to think it 
did not matter whether the basis should be on differ- 
ence between earned premium and incurred expenses 
and losses or difference between premiums received 
and losses and expenses paid. 

The Kansas court” took the view that the superin- 
tendent was justified in setting up underwriting results 
on the basis of premiums received and losses and ex- 
penses paid; that in the underwriting experience 
should be included investment profits estimated as de- 
rived from the unearned premium reserve; and also in- 
vestment profits estimated as derived from the portion 
of capital and surplus which might be considered as 
employed in Kansas business; that the companies were 
entitled to a profit loading based upon a fair return on 
this allocated portion of capital and surplus. 

The Virginia Corporation Commission in a recent 
proceeding before its: adopts a somewhat more elabor- 
ate formula. 

_ And so it goes. These and hundreds of other ques- 
tions must be worked out.” 

I have been invited to discuss the procedure by 
which the questions may be raised. Of course proced- 
ure is but a tool, and the choice of the tool should, gen- 
erally speaking, adjust itself to the special circum- 
stances of the particular instance. 

To change the metaphor, and to look at procedure 
from another point of view: The pleadings are the 
clothes in which the case makes its appearance in pub- 
lic. Just as a careful tailor takes pains to see that his 
clothes are cut and made to fit his customer’s figure, 
and by their style and taste are designed to give the 
best impression to those with whom the customer 
comes into contact; so the careful lawyer should take 
pains to see that his pleadings fit the case and that 
they are drawn in such style and language as to com- 
mand the court’s favorable attention. A first-class suit 
deserves tailor-made pleadings. Do not dress your case 
in shoddy material nor in a hand-me-down ready-made, 
poorly fitting suit of pleadings. 

One of the first questions arising for decision by 
counsel contemplating an attack on the action of a 
State authority in making a rate is the choice of courts. 
Usually the insurance companies prefer to get into the 
Federal Courts if they can. 

If the requisite amount in controversy exists, and 
usually it does in these cases, federal jurisdiction is 
generally sought on one or both of two grounds: di- 
versity of citizenship or question arising under the 
Constitution and Laws of the United States.” 

The first of these is usually determinable by con- 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


sidering whether the contesting insurance company is 
chartered under some State other than that in which 
the controversy arises, for the proposed defendants are 
usually officials, hence residents of the latter States. 
Domestic corporations (i. e., corporations chartered 
under the laws of the State where the defendant re- 
sides, cannot be plaintiffs, either alone or with others, 
if diversity of citizenship be the basis of jurisdiction in 
the Federal Court. The statutory domestication of a 
non-resident corporation does not change its citizen- 
ship.” A corporation chartered in the District of Colum- 
bia or in territorial possessions cannot get into the 
United States Court on this ground.” 

A company chartered under the laws of a foreign 
country has the same right of access to the Federal 
Courts as a corporation of another State has.” 

The ground that the suit arises under the Consti- 
tution or laws of the United States, if it be present, 
gives access to the Federal Courts to domestic, non- 
resident and foreign companies alike. The federal ques- 
tion most commonly relied on is that the state action 
deprives the plaintiff of property rights without due 
process of law in violation of the 14th Amendment of 
the Constitution of the United States. 

The federal question of violation of the due-pro- 
cess clause of the Constitution may arise either from 
the assertion that the State statute itself, on its face 
or by its terms, is such as to invade the plaintiff’s 


“Aetna Ins. Co. v. Hyde, 34 F. (2d) 185. 

“Aetna Ins. Co. v. Travis, 121 Kan. 802, 257 Pac. 
337, 259 Pac. 168. 

«Case No. 3602 (1929) Commonwealth v. Aetna 
Ins. Co. et al. 

“Recently Mr. Clarence W. Hobbs, formerly Insur- 
ance Commissioner of Massachusetts, now head of the 
National Council of Workmen’s Compensation Insur- 
ance, has prepared a very valuable and interesting mon- 
ograph under the title “Relative to the Use of Interest 
Earning in Determining Rates,” in which he discusses 
very lucidly the trend of the decisions. I acknowledge 
my indebtedness to Mr. Hobbs not only for the coliec- 
tion of cases he gives, but also for many valuable 
thoughts on the general subject. 

“Judicial Code § 24 (1); U.S. C. A. § 41 (1). 

“Southern R. Co. v. Allison, 190 U. S. 326, 47 L. 
ed. 1078. 

“Hooe v. Jamieson, 166 U. S. 395, 41 L. ed. 1049; 
Anderson v. U.S. F. & G. Co., 8 F (2d) 428. Although 
such a corporation cannot get into the United States 
Court on the ground of diversity of citizenship, it may, 
in some cases, get in on the ground of federal subject- 
matter. Southern Kansas Ry. Co. v. Briscoe, 144 U. S. 
133, 36 L. ed. 377. . 

“Shattuck v. North British Co., 58 Fed. 609; Pul- 
zer Co. v. Hamburg-Bremen Fire Ins. Co., 62 Fed. 1. 
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constitutional rights in this respect; or from the as- 
sertion that state authorities are so enforcing the 
statute as to produce this effect, as for example where 
the statute calls for the making of fair and reason- 
able rates and it is allegéd that the state authority has 
prescribed confiscatory rates. It does not present such 
a federal question merely to allege that the state of- 
ficial is administering the statute contrary to its own 
terms or a proper construction thereof.“ To make the 
requisite federal question in such a case it would be 
necessary for the plaintiff to go further and show that 
the state officiai was administering the law in such a 
way as in fact to infringe the plaintiff’s constitutional 
rights. 

To make this point plainer, let me illustrate. Sup- 
pose the contention of the plaintiff is that the insur- 
ance commissioner has improperly construed the 
statute by taking premiums received instead of prem- 
iums earned as the basis for calculating the rates. This 
is a legal objection to the rate and presents a justiciable 
controversy, but no federal question is involved unless 
the plaintiff goes further and shows that as thus cal- 
culated the rate is as to him confiscatory.” 

It is also a familiar principle that though the com- 
plaining company does not or for any reason cannot 
get into Federal Court for the trial of the controversy, 
nevertheless, if in the State courts, it makes a sub- 
stantial question as to its being deprived of proper- 
ty in violation of the Constitution of the United States, 
it can after adverse final judgment in the State courts 
take the question to the United States Supreme Court, 
either by appeal or certiorari; dependent, as to ap- 
pelate remedy, upon whether the attack is on the 
constitutionality of the State statute itself or upon 
the effect of the administrative acts had under it. 

If the suit is filed in the United States District 
Court, and if the statute or an order made thereunder” 
is alleged to be contrary to the Constitution of the 
United States” and injunction against a state officer 
is the remedy sought, the procedure is under Judicial 
Code § 266, (U. S. Code § 380) and a three-judge 
court is required, with right of direct appeal to the 
United States Supreme Court. 

The proviso in this statute that if before the fin- 
al hearing of such application a suit shall have been 
brought in a court of the state to enforce the admin- 
istrative order complained of, accompanied by a stay 
in such state court of proceedings under the statute 
or order pending the determination of such suit by the 
state court, the proceedings in the Federal Court shall 
be stayed pending the final determination of the State 
case, does not by its terms apply to cases, other than 
those over which jurisdiction is conferred by Judicial 
Code § 266. However, the United States Courts are 
very reluctant to pass on the construction or consti- 
tutionality of state laws or administrative proceed- 


ings had under them in advance of decision by the 
highest court of the State: and it has been a long 
established policy of the Federal Courts to find a 
way, if it reasonably can be done, of deferring action, 
especially in rate cases, until the state courts have 
first had opportunity of speaking authoritatively on 
the subject; provided, of course, the state courts will 
grant such supersedeas or other stays as will protect 
the situation while the questions are being fought out.» 

This is especially true in those cases where un- 
der the laws of the particular State, the courts by 


-appeal or other revisory procedure are given author- 


ity to review the rates as a part of the rate-making 
process. The courts in such cases are not discharging 
a judicial, but a quasi-legislative or administrative 
function.” For many procedural, as well as for some 
substantive purposes, the distinction must be kept in 
mind between such administrative appeals to the courts 
and the jurisdiction of the courts to determine the 
validity of the rates or of the statutes under which 
they are made, after the courts have finished the dis- 
charge of such administrative functions as the statute 
allows. 

It should also be kept in mind that the Federal 
courts have a broad discretion in granting or refusing 


“Ex Parte Hobbs, 280 U. S. 168, 74 L. ed. 125. 

“Cf Aetna Ins. Co. v. Hyde, 275 U. S. 440, 72 L. 

ed. 357. 
_ “While the words of Judicial Code § 266, taken lit- 
erally, would limit its scope to cases where a state 
statute is attacked, it is held that it applies also to 
cases where orders made under the statute are at- 
tacked as being unconstitutional, though no attack 
is being made on the statute itself. Oklahoma Nat. Gas 
Co. v. Russell, 261 U. S. 290, 67 L. ed. 659. 

““This statute applies to cases in which the pre- 
liminary injunction is sought in order to restrain the 
enforcement of a state statute on the ground of its 
‘unconstitutionality.’ The reference is undoubtedly to 
an asserted conflict with the Federal Constitution, 
and the question of unconstitutionality, in this sense, 
must be a substantial one. But, when such a question 
is presented, the application is within the provision, 
and, this being so, it cannot be suppused that it was 
the intention of Congress to compel the exclusion of 
other grounds.” All other questions, local or federal, 
may be raised and decided. L&N R. Co. v. Garrett, 231 
U. S. 298, 58 L. ed. 229. 

wSee the remarks of Mr. Justice Holmes in Okla- 
homa Nat. Gas Co. v. Russell, 261 U. S. 290, 67 L. ed. 
659. See also Love v. A. T. & S. F. Ry. Co., 185 Fed. 321. 

“Prentiss v. Atlantic Coast Line Co., 211 U. S. 
210, 55 L. ed. 150; Love v. A. T. & S. F. Ry. Co., 185 
Fed. 321. 
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preliminary injunctions, especially against enforcing a 
state law by criminal proceedings; and may despite 
their undoubted jurisdiction over the controversy be- 
cause of federal constitutional questions involved, or of 
diversity of citizenship, refuse, in their discretion, to 
grant an injunction, leaving the parties to litigate 
the matter in the state court, with right to go to the 
Supreme Court of the United States by appeal or cer- 
tiorari from the highest court of the State, if the de- 
cision of the state tribunals be finally adverse.“ 

Nevertheless, as Mr. Justice Holmes, with his ac- 
customed sense and sententiousness, announced in 
Oklahoma Nat. Gas Co. v. Russell,“ “Rules of comity 
and convenience must give way to constitutional 
rights.” If the situation is exigent, and the cause 
plainly just, the Federal Courts will usually find a 
way to give relief. Generally speaking, in such cases, 
the more inexorable the state authorities and tribunals, 
the more exorable the federal tribunals will be. 

Most of the cases involving attacks on state insur- 
ance premium rates have been brought as applications 
for injunction. This is the normal and usual remedy 
where the power to fix the rate is lodged in some state 
authority—a commissioner or board, with or without 
administrative review by the courts, as the case may be. 


Still it must be remembered that injunction is not 
a remedy to test abstract questions; that the defendant 
must be doing or threatening to do something which 
it is wrongful for him to do before he is subject to this 
remedy. A case illustrating this point came to my at- 
tention several weeks ago through the courtesy of our 
able and vigilant secretary, Mr. Millener, and the serv- 
ice afforded by this Association to its members in 
giving them prompt information as to court decisions. 
The Insurance Commissioner of West Virginia passed 
an order prohibiting the use of certain form of agency 
contracts. The state provides that orders of the in- 
surance commissioner shall be enforced by a suit in 
equity against the companies disobeying it. The fire 
companies doing business in the State filed in the 
United States District Court a bill to enjoin the 
Commissioner from enforcing the order by suit or 


otherwise. The Aetna, owing to its alphabetical prior- | 


ity, seems to have become the Abou ben Adhim of 
such cases, and in this complaint, as in many other 
recent cases, its name led all the rest, so that the case 
sounds Aetna Insurance Co. v. Lawson. The district 
judge granted the injunction, but the Court of Appeals 
for the 4th Circuit* reversed the decree insofar as it 
enjoined the Commissioner from bringing the suit 
in equity which the state statute required him to 
bring, applying the rule that ordinarily equity will 
not enjoin anyone from suing in equity to test his 
rights, especially where it is his statutory duty to do 
so. The equitable ground of avoiding multiplicity of 
suits does not seem to have been presented. Further- 


more, there seems to be no reason why such a case, 
when brought by the inurance commissioner, could 
not be removed to the federal court, the federal jur- 
isdictional basis being present. 

Other remedies must sometimes be sought, es- 
pecially where, as in my State of Georgia, the insur- 
ance commissioner is given no power to initiate a rate, 
but where, as to certain kinds of insurance, no rate 
is valid unless he approves it. We think of mandamus 
to compel approval as being the normal remedy in such 
a case; and in the state courts it is frequently avail- 
able. 

Though no constitutional reason exists why the 
federal courts may not use mandamus as an original 
independent process in cases otherwise within their 
jurisdiction, it must be kept in mind that the Congress 
has not granted this power to the United States Dis- 
trict Courts, and that these courts may issue this 
writ only when jurisdiction has been acquired for 
some other purpose.” However, these courts freely use 
mandatory injunctions, in proper cases.“ The chief 
distinction between mandamus and mandatory injunc- 
tion is that the former is at law while the latter is 
in equity.” However, the use of either of these reme- 
dies is in some cases not available owing to the doctrine 
that courts in their judicial capacity have no power 


to make a rate; but only to invalidate a confiscatory 
rate.” 


The constitutionality of the Nebraska Insurance 
Act, giving rate-making power to a board constituted 


“Fenner v. Boykin, 271 U. S. 240, 70 L. ed. 927. 
“261 U.S. 290, 67 L. ed. 659. 
“Lawson v. Aetna Ins. Co., 41 Fed. (2) 316. 


“U. S. v. NC&StL R. Co., 217 Fed. 254; Fuller v. 
Aylesworth, 75 Fed. 694, 698. 


“Ex parte Lenon, 166 U. S. 548, 41 L. ed. 1110; 


Western Union Tel. Co. v. Postal Tel. Co., 217 Fed. 
533. 


“The courts of some states (e. g. Georgia and 
Iowa) have no power to issue mandatory injunctions. 
(Civil Code of Georgia § 4922; Rev. Code of Iowa 
§ 4287). However, it is often possible so to shape the 
prayers for relief as to get by an injunction that only 
restrains the same result as if a mandatory injunction 
were issued. Cf. McKenzie v. Minis, 132 Ga. 323, 63 S. 
E. 900, 23 L.R.A. (N.S.) 1908, 16 Ann. Cas. 723, where 
defendant was enjoined from continuing to hold pos- 
session of property, the effect being the same as if 
by mandatory injunction he had been ordered to give 
it up. 

“State v. Harty, 278 Mo. 685,-213 S. W. 443; Rea- 


gan v. Farmers Loan & Trust Co., 154 U. S. 362, 38 
L. ed. 1014. 
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under it was tested by a quo warranto proceeding 
brought against the members of the board.“ 

In a case in which I was representing the com- 
panies, where the Insurance Commissioner of Geor- 
gia had refused to approve a schedule of rates filed 
on their behalf by the National Council on Workmen’s 
Compensation Insurance, I got into the United States 
District Court, with three-judge hearing, by alleging 
the unconstitutionality of the statute itself and pray- 
ing injunction against the commissioner’s taking any 
action against the companies for refusing to obey it. 
I also alleged that the rates filed were reasonable and 
the reduction required by the Commissioner would 
be confiscatory. The Attorney-General made no point 
on the procedure. Upon the judges indicating from the 
bench that the reduction would be confiscatory, the 
case ended by the offer of the commissioner to ap- 
prove the schedule as filed, if the suit were with- 
drawn. Hence the case is not reported. 

But this case illustrates one of the most import- 
ant points I am able to bring before you, namely, 
that when you go into court be sure that you have a 
good case and a good witness. Though the case to 
which I refer was primarily heard on affidavits, I 
maneuvered the trial around to the point where in 
response to an inquiry from one of the judges as to 
some element of the rates, I suggested that Mr. Wil- 
liam Leslie (known to many of you and then at the 
head of the National Council) was personally present 
in court and that he could answer the question with 
greater clearness than any one I knew. The result was 
that I was allowed to swear Mr. Leslie and let him 
tell the court about it. And he did; and when he got 
through there was no longer any doubt in the minds 
of the judges. 

Judges are human; even the hearts that beat be- 
neath the solemn robes which clothe the Justices when 
the Supreme Court of the United States is sitting are 
human hearts. Indeed, I believe that the higher the 
court, the more important it is to have a persuasive 
general morale and halo of natural justice on your 
side of the case if you expect to win it. 

Insurance companies, insurance counsel, ought to 
co-operate to keep bad cases, border line cases, cases 
in which the general morale is against the company, 
out of the higher courts. 

The Secretary of this Association recently called 
to my attention the case of State v. Conn,s in the Su- 
preme Court of Ohio, in which the powers of .an in- 
surance commissioner were upheld, not as to rate 
making, it is true, but as to a somewhat cognate ques- 
tion. That case on behalf of the companies was rep- 
resented by high-class counsel. but it is a pity that 
it ever got to the Supreme Court. The general morale 
was wholly against the company; and the court very 
naturally found a way of deciding in favor of the oppo- 
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site party, and in doing so laid down certain prin- 
ciples which may be embarrassing to other companies 
whose causes may be far more just. 

It long has seemed to me to be at least contribu- 
tory negligence for an insurance company to do busi- 
ness at all in Oklahoma, Nebraska, Kansas, Missouri 
or Mississippi, and perhaps I could well include some 
other States. Last year I was down in Mississippi try- 
ing a case for a fidelity company. One of the older 
members of the very charming coterie of lawyers I 
came in contact with there told me that a former 
member of the Supreme Court of the State told him 
that there was a legal maxim which controlled most 
insurance cases, namely that if the company said any- 
thing it constituted a waiver or an estoppel, and silence 
gives consent. Yet, even in those States, if you will 
search far enough, you will find an occasional case in 
which the general morale was so strong in favor of 
the company as that it won out on the point of law it 
was asserting. 

Remember, too, that when attack is made on a 
rate as being confiscatory, both pleading and proof 
must be clear and definite. Generalities of language in 
pleading, generalities of proof are not sufficient; 
supporting facts must be definitely shown. In one of 
the few insurance rate cases which have reached the 
Supreme Court of the United States in recent years” 
the companies were represented by one of the great- 
est lawyers of modern times—the present Chief Jus- 
tice’-—and yet. the Court held that the confiscatory 
character of the rate was neither alleged nor proved 
with such certainty as to justify judicial interference. 
A corollary to be drawn from that case is that, when a 
test case is to be made, it is wise to choose as plain- 
tiff some company, in whose own experience the rate 
has proved especially confiscatory, rather than to 
bring a joint action in behalf of the companies gener- 


“State v. Howard, 96 Neb. 278, 147 N. W. 689. 

#115 Ohio State 607, 155 N. E. 138. 

“Aetna Ins. Co. v. Hyde, 275 U. S. 440, 72 Ld ed. 
357. 

“It is but fair to Judge Hughes to state that he 
did not come into the case until it was on appeal in 
the Supreme Court of the United States, though it is in 
no wise the object of the statement in the text to 
criticise the care or the competency of the able array 
of counsel that prepared and presented the case on 
the behalf of the insurance companies. On the contrary, 
the object is to emphasize the proposition that the 
strictness required by the Court in the respects stated 
is such that there is no prospect of a successful appeal 
to the courts in these cases, unless the circumstances 
are such that the allegations and proof may be most 
definitely and clearly made; no matter how eminent 
and able the counsel employed in the case may be. 
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ally; though, in the proof, it may be necessary to show 
that the rate is confiscatory as applied to the business 
of all companies as a whole. ’ 

But we must not forget that while we muse other 
fires are burning. While the companies are delaying to 
make the point that the German Alliance case brings 
only fire insurance, and, perhaps, certain other kinds 
of insurance of the same nature under the rate-fixing 
power of the State, as business affected with a public 
use, many state courts are using the dicta in that case 
to build up an imposing array of precedents whereby, 
not only as to fire insurance, but as to all other kinds 
of insurance,” the companies are being subjected to 
all sorts of obnoxious regulation. I hope that some case 
will soon arise wherein some company, other than a 
fire company, can make the point squarely and in such 
a setting as to have the general morale with it. I think 
the time is now ripe to ask the Supreme Court of the 
United States to limit the German Alliance case to its 
own special facts and limited subject-matter. 

In conclusion, let me thank you for the generous 
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attention you have given this paper. The subject as- 
signed me is a narrow one; and a dry one. Our Can- 


‘adian brothers have only an academic interest in it. 


With them, as in the motherland of England, due pro- 
cess of law is not a constitutional guarantee but only a 
common-law precept, or more accurate to say, with 
them the Parliament is practically the final judge of 
what is due process of law; so that with them admin- 
istrative bodies can be given much more final authority 
than can be given in our States. 

Indeed, my own reaction to my own subject is 
very much that of the Zoo attendant in New York, 
when one of these angular, inquisitive old maids looked 
peeringly over her lorgnette into the rhinoceros pen 
and asked, “Is that rhinoceros a male or a female?” 
and the attendant replied, “I do not know madam; and 
I don’t think that your question ought to interest any 
one except another rhinoceros.” , 


“See cases cited under note 14, supra. 
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FUNCTION OF THE PARDON BOARD AS A PART OF OUR LEGAL SYSTEM 


By FRED H. DAVIS, 
Attorney General of Florida. 


Section 12 of Article IV of the Constitution of 
the State of Florida provides that the Governor, Sec- 
retary of State, Comptroller, Attorney General and 
Commissioner of Agriculture, or a majority of them, 
of which the Governor shall be one, may, upon such 
conditions and with such limitations and restrictions 
as they may deem proper, remit fines and forfeitures. 
commute punishment, and grant pardons after con- 
viction in all cases except treason and impeachment, 
subject to such regulations as may be prescribed by 
law relative to the manner of applying for pardons. 

Originally a pardon was considered as an act of 
grace. It proceeded from the king as supreme ruler 
of the State. and its effect was to exempt the indi- 
vidual on whom it was bestowed from the punishment 
which the law inflicted for a crime he had commit- 
ted against his sovereign. 

Considered strictly as an act of grace only, every 
pardon granted to the guilty is in derogation of the 
law, because under this theory if the pardon be equit- 
able to give, the law whose effect it overrules must be 
bad. It has been stated, on the other hand, that as hu- 
man actions are necessarily imperfect, so pardoning 
power must be vested somewhere, in order to prevent 
injustice when it is ascertained that an otherwise ir- 
redressible error has been committed in rendering 
judgment in special cases. 

It has been assumed that because the last stated 

conclusion is true, that the only justifiable right it- 
self to pardon must be predicated upon a legal find- 
ing by the pardoning authority that some error has 
actually been committed in convicting the accused and 
that in the absence of unrighteous conviction of the 
convict in the first instance that he should never be 
pardoned at all because to do so would discredit the 
authority of the Courts which convicted him. 
. The reasoning upon which such an assertion is 
taken for granted is the premise that since the ad- 
ministration of the law is ordinarily perfect, par- 
_dons must necessarily do violence to the law. 

So it is contended that pardons ought to be dis- 
couraged altogether, or at least most narrowly re- 
stricted to those few and exceptional cases where 
conviction must be set aside not as an act of clem- 
ency but because of subsequently established proof of 
innocence which was not revealed to the convicting 
court. 

It is pertinent, therefore, to determine whether 
or not the right of pardon in Florida, vested in the 
Governor together with his board of pardons, is un- 
der our American system of constitutional law still 


considered to be a mere act of grace such as was the 
pardoning power of the King under the common law 
of England, or whether it is a constitutional func- 
tion expressly granted and preserved in the organic 
law itself, resting on some broader and more impor- 
tant constitutional consideration than originally ap- 
plied to the King. 

In this connection it will be noted that the Con- 
stitution does not provide that the pardoning power 
in Florida shall be exercised directly by the sovereign 
representative, else it would be the Legislature as the 
repository of the sovereign power of the State and 
not the Governor and members of his cabinet, who 
would be vested with the authority to grant pardons. 

So it is only in cases of treason and impeach- 
ment that our constitutional system contemplates the 
exercise of the pardon power directly as an act of 
grace by the sovereign power of the State. Power to 
pardon for ordinary offenses rests upon a different 
principle. 

Hence it is obvious that the pardon board must 
be considered as a part of our legal system provided 
by the Constitution for the administration of justice, 
and is to be regarded as much so as the Courts them- 
selves are to be considered as a part of our legal 
system. 

The power of pardon vested in the Board can 
only be exercised through the action of a majority de- 
cision of five state officers acting together in com- 
mittee. This circumstance suggests the idea of hear- 
ing and judgment by the board upon consideration of 
public welfare as a condition precedent to its exer- 
cise. It is plain that this pardon power when exerted 
is not to be taken as the casual indulgence of indi- 
viduals on the Pardon Board possessing power of a 
personal nature, to award relief from imprisonment ac- 
cording to personal caprice as a mere act of private 
grace, such as would apply to a King exercising like 
power, but as a constitutional act, by constitutional 
officers, performed in a constitutional manner. to ac- 
complish a constitutional purpose in the administra- 
tion of law. 

This theory of the power of pardon as a consti- 
tutional function under a constitutional system of gov- 
ernment is adequately supported by the observations 
of the Supreme Court of the United States in an opin- 
ion written by Justice Oliver Wendell Holmes of that 
Court, (Biddle vs. Perovich, 71 L. Ed 1161), who in 
describing it said: 

“We will not go into history, but we will say 

a word about the principles of pardons in the law 
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of the United States. A pardon in our days is not 
a private act of grace from an individual hap- 
pening to possess power. It is a part of the con- 
stitutional scheme. When granted, it is the deter- 
mination of the ultimate authority that the pub- 
lic welfare will be better served by inflicting less 
than what the judgment fixed.” 

Notwithstanding such a forceful declaration by a 
most eminent judge speaking with the unanimous 
approval of the highest court in these United States, 
it has frequently been declared by some members of 
the judiciary that the exercise of the pardon power 
in any instance not predicated upon some demonstrat- 
ed miscarriage of justice amounting to an error in 
the justice of the original conviction is a usurpation 
of the authority of the Courts, and is an interference 
with the orderly administration of the law. 

Such a statement overlooks the fact that as to 
mere errors leading to judgment the Courts them- 
selves have always asserted the power through grant- 
ing new trials and appellate reviews of nisi prius 
judgments to correct their own mistakes insofar as 
mere matters of law and fact are concerned, thereby 
eliminating any necessity for the creation of a special 
board, whether a pardoning board or some other trib- 
unal, to perform that function. This is true because 
writs of error lie to correct errors of law and writs 
of error coram nobis and coram vobis lie to correct er- 
rors in the judgment in point of fact. 

Assuming, however, that we are forced to admit 
that in particular cases errors of fact may have oc- 
curred, which even the Courts themselves are unable 
to remedy by any known judicial processes, in conse- 
quence of which some other tribunal must be vested 
with absolute discretion to grant executive relief, the 
proposition must by this line of reasoning be admit- 
ted to have been established that not all judicial 
judgments can be righteous and not all verdicts of 
Courts can import that absolute verity such as must, 
in theory at least, be the objective of our judicial 
processes. 

So the doctrine which supports the establishment 
and maintenance of the pardoning power in a separate 
tribunal, such as the pardoning board of a State, rests 
upon neither of the foregoing hypotheses. On the con- 
trary, according to the above quoted declaration of 
the Supreme Court of the United States, it is the 
function of the pardoning power not merely to rectify 
mistakes or miscarriages of justice but to make an 
official determination that the public welfare will be 
better served by inflicting less than what the judg- 
ments of the law expressed through the Courts fix 
as the punishment for public offenses denominated in 
our jurisprudence as crimes. 

Nor can it be justly said that the mere existence 
of such power as the pardon board is authorized to 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


exercise, nor even the possibility through its exist- 
ence of abuse of such power by incompetent or un- 
scrupulous officials, interferes with the administration 
of justice by the Courts. 

To this effect we quote no less authority than 
Mr. Chief Justice Taft, a former President of the Unit- 
ed States, who denied that the power of pardon weak- 
ened the judicial authority of the Courts, and said in 
writing an opinion of the highest Court in the World 
upholding the power of the President of the United 
States to issue a pardon to one convicted of contempt 
of Court; (Ex Parte Grossman 69 L. Ed Text 535): 

“Finally, it is urged that criminal contempts 
should not be held within the pardoning power be- 
cause it will tend to destroy the independence of 
the judiciary and violate the primary constitu- 
tional principle of a separation of the legislative, 
executive, and judicial powers. By affirmative ac- 
tion through the veto power, the executive and 
one more than one-third of either house may de- 
feat all legislation. One-half of the House and 
two-thirds of the Senate may impeach and re- 
move the members of the judiciary. The executive 
can reprieve or pardon all offenses after their com- 
mission, either before trial, during trial, or after 
trial, by individuals, or by classes, conditionally 
or absolutely, and this without modification or 
regulation by Congress. Negatively one House of 

Congress can withhold all appropriations and 

stop the operations of Government. The Senate 

can hold up all appointments, confirmation of 
which “either the Constitution or a statute re- 
quires, and thus deprive the President of the nec- 
essary agents with which he is to take care that 
the laws be faithfully executed. These are some 
instances of positive and negative restraints pos- 
sibly available under the Constitution to each 
branch of the Government in defeat of the action 
of the other. They show that the independence of 
each of the other is qualified, and is so subject 
to exception as not to constitute a broadly pos- 
itive injunction or a necessarily controlling rule 
of construction. The fact is that the Judiciary, 
quite as much as Congress and the executive, are 
dependent on the co-operation of the other two, 
that Government may go on. Indeed, while the 
Constitution has made the judiciary as independ- 
ent of the other branches as is practicable, it is, 
as often remarked, the weakest of the three. It 
must look for a continuity of necessary co-opera- 
tion, in the possible reluctance of either of the 
other branches, to the force of public opinion. 

Executive clemency exists to afford relief from 

undue harshness or evident mistake in the opera- 

tion or enforcement of the criminal law. The ad- 
ministration of justice by the Courts is not neces- 
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sarily always wise or certainly considerate of cir- 

cumstances which may properly mitigate guilt. 

To afford a remedy, it has always been thought 

essential in popular governments, as well as in 

-monarchies, to vest in some other authority than 

the court’s power to ameliorate or avoid partic- 

ular criminal judgments. It is a check entrusted 
to the executive for special cases. To exercise it 
to the extent of destroying the deterrent effect 
of judicial punishment would be to pervert it; 
but whoever is to make it useful must have full 
discretion to exercise it. Our Constitution confers 
this discretion on the highest officer in the Nation 
in confidence that he will not abuse it. An abuse 
in pardoning contempts would certainly embarrass 

Courts, but it is questionable how much more it 

would lessen their effectiveness than a wholesale 

pardon of other offenses. If we could conjure up 
in our minds a President willing to paralyze Courts 

by pardoning all criminal contempts, why not a 

President ordering a general jail delivery?” 

The foregoing statement of the law thus made by 
the eminent Chief Justice with the unanimous approv- 
al of his associates on the bench of the Supreme Court 
of the United States, is at once an answer and a re- 
futation of the charge frequently made, that the par- 
doning power exercised by a Board as a part of our 
constitutional system of government by law is in any 
wise subordinate to the superior dignity of judicial 
power, or that its appropriate exercise constitutes any 
obstruction in a constitutional sense to the enforce- 
ment of law through the judiciary. 

An abuse of the pardon power, of course, like 
the abuse of any other power—legislative, executive 
or judicial—is inimical to the public welfare. Indeed, 
any abuse of any delegated power would be a violation 
of the spirit of our Constitution and would receive 
the just condemnation of public opinion against of- 
ficials who should be guilty of it. 

So I may therefore safely assert that the State 
Board of Pardons is not only an instrumentality con- 
stituting- a part of our system for the administration 
of justice through law, but that the proper exercise 
of the pardoning power is demanded as a sound ‘pub- 
lic policy in order to effectuate justice and promote 
the public welfare in numbers of cases not possible 
to reach through judicial proceedings, or which could 
be adapted for being reached judicially. 

You have frequently heard it stated or seen it 
printed in the public press that the Pardon Board 
ought either to be abolished entirely or its powers so 
curtailed as to make them difficult to exercise except 
in cases where the Board may be called on to act as 
a mere approver of some previously declared judicial 
acknowledgment of unjust judgment by the Courts, 
resulting in the sentence to be relieved against. 


It is significant that such expressions of opin- 
ion from the same sources have almost invariably been 
uttered against all public officers in high offices and 
against the Legislature. concerning which it has fre- 
quently been suggested that it should meet two days 
every sixty years instead of sixty days every two 
years. 


The only reason I presume that these same un- 
justified critics have not gone the limit and as heart- 
ily condemned the Courts with equal severity, has 
been the fear of the power exercised by the Courts 
to protect themselves from unwarranted condemnation 
by contempt proceedings against the offendors who 
were afraid that the pardoning board as victims of 
the same unjust attacks might not feel inclined to 
exercise any privilege of interference by pardon in 
connection with an offense of such character. 

Considering therefore the pardon board as a part 
of our system of administration of law, it is but fit- 
ting and proper to the state that primarily one of its 
functions is to act as a great court of equity of the 
criminal law, to grant relief in individual cases for 
the benefit of the prisoner himself. 

Just as courts of equity came into existence to 
relieve against the rigors and hardships of judgments 
rendered by courts of law in civil cases, so the par- 
don board must exercise its powers in individual crim- 
inal cases with appropriate procedure and with proper 
consideration of equitable influences to grant relief 
against legally sound criminal judgments but prac- 
tically on the same considerations of substantial equit- 
ities that courts of chancery act on to relieve indi- 
viduals in civil cases against civil judgments by law. 

In addition to this the Pardon Board must act 
for the general welfare of the State at large irre- 
spective of the particular convict’s case, by reducing 
the character and extent of punishment where the 
public welfare demands that such reduction be made to 
prevent pauperization of families, to prevent unwar- 
ranted incidence of the punishment on the convict’s 
family instead of on him as intended, or where through 
the particular condition surrounding incarceration of 
the prisoner, he should be released irrespective of the 
views of the accused or his friends in the matter. The 
exercise of this kind of power by the Pardon Board is 
like that exercised by courts of bankruptcy who in 
our civil law system relieve debtors to individuals at 
the expense of their creditors, because the public wel- 
fare demands that such relief be granted to enable the 
bankrupt to support his family and avoid the creation 
of new public charges, which would follow if relief 
from civil debts were denied. 


‘What are some other considerations of general 
welfare as distinguished from equitable relief flowing 
from the pardoning power to the accused in particular 
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cases, by which the State Board of Pardons in Florida 
must be generally guided? 

One consideration outside of avoiding pauperi- 
zation of the convict’s family or indirect punishment 
of the family itself is the prevention of such a crowd- 
ed condition in our State Prison that there will be 
no adequate facilities to take care of those who must 
be kept incarcerated there. The tax payers would be 
unable to bear the burden of expense required to 
support an excessive number of prisoners in idleness. 
Public policy is better subserved by reducing sen- 
tences in worthy cases as a means of controlling ex- 
cessive population for available facilities. 

Records of our State Prison Department show 
that every year a considerably greater number of pris- 
oners are committed to the State Prison than are dis- 
charged in the natural course of events during the 
same year, through expiration of the sentences imposed 
by the Courts. 

For example, in 1927, 1273 prisoners were sent 
to the Florida State Penitentiary, and only 336 re- 
ceived a discharge by natural expiration of sentence. 
During the twenty years from 1911 to the present 
date, there have been sentenced to incarceration in the 
State Prison of Florida 13,738 prisoners, while dur- 
ing the same period of time there have been discharged 
by natural expiration of sentences but 7315 prisoners. 
This means that had the State Board of Pardons not 
acted at all during the last twenty years, there would 
have been a natural net increase in the number of pris- 
~ oners accumulated in the State Prison, of 6,423 more 
put in than were let out during that period of time. 

This in turn means that instead of having 2600 
prisoners now incarcerated in a State Prison scarcely 
designed to hold 2000 prisoners, we would have some 
8769 prisoners now in the State Prison instead of the 
2609 who are now there. 

In spite of the fact that the State Board of Par- 
dons has kept the present population down and has 
generously exercised its power to release the better 
class of prisoners after they have served a reason- 
able portion of their sentences without requiring them 
to serve in full, it has been found necessary to raise 
the State millage for the support of State prisoners 
from seven-eighths of a mill to one and one-fourth 
mills during the last two years. 

This one and one-fourth mills, however, only takes 
care of 1,500 prisoners at Raiford, the other 1,100 be- 
ing supported-by the activities of the State Road De- 
partment, whose need of convict labor is constantly 
decreasing. 

It is therefore evident from the figures just 
pointed out that if the State Board of Pardons neglects 
to exercise its powers the prison population will reach 
unmanageable limits and the State millage for the 
support of prisoners will steadily increase. For the 
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support of State prisoners alone, instead of being one 
and one-fourth mills as it is now the millage would 
be nearly seven mills for maintenance only, not tak- 
ing into account the additional millage that would be 
required to be levied to build a larger State Prison and 
to maintain guards sufficient to care for a greatly 
augmented number of State prisoners. 

Therefore, the necessities of public welfare compel 
the Pardon Board to hold stated sessions at regular 
periods each year, at which time it receives and acts 
upon petitions for the relief of prisoners, and grants 
such petitions as appear to the Board to be most de- 
serving out of the hundreds of applications submit- 
ted. . 

In other words, the welfare of the State demands, 
and actual necessity makes unavoidable, the release 
by the Pardon Board of some 250 or 300 prisoners 
every year, in order to keep the prison population from 
becoming excessively increased and to prevent un- 
necessary pauperization of families of prisoners. 

Even at that. the number of prisoners still held 
has increased from 1826 in 1911 to 2600 in 1931, de- 
spite the liberality of action of the State Board of 
Pardons. 

The Florida Pardon Board does not allow mere 
maudlin sentiment to influence its actions as is pop- 
ularly supposed. Whatever it does in the way of 
granting releases after its regular Board sessions held 
twice each year occurs several weeks, and sometimes 
more than a month, after the oral petitions are heard, 
and after the recollection of children’s cries and moth- 
ers’ tears have been wiped out of remembrance by 
other matters of state business which have engaged 
the attention of the members in the meantime. 

To enable it to properly perform its duties, the 
Board endeavors always to get an accurate record of 
the facts of each case presented—facts leading to the 
conviction and facts concerning the convict and his 
record subsequent thereto. Every member has before 
him while the Board is in session a book in which this 
record is entered. Every member has it before him 
when he votes on an application of this same record. 

Necessity requires, as I have demonstrated, the 
release of so many prisoners every year. This neces- 
sity must be met by picking out of the total number 
of applications the most deserving cases to make up 
the number who must be released. 

Undoubtedly, in discharging its functions, the 
Pardon Board makes mistakes. Undoubtedly, it some- 
times releases unworthy prisoners and retains the cus- 
tody of some more worthy. Pontius Pilate sitting as a 
pardon board nearly two thousand years ago released 
a thief and crucified Jesus Christ. Modern day pardon 
boards have sometimes proven no less fallible. 

But whatever defects may exist in the adminis- 
tration of the duties of the pardon board, a considera- 
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tion of the facts and the figures will demonstrate that 
it is impossible for the Pardon Board to avoid the 
necessity of freely exercising its powers, if for no 
other purpose than to relieve intolerable prison con- 
gestion. 

In writing this article, it is my sincere hope that 
those citizens, lawyers and judges to whose attention 
my statement may come, will in a spirit of co-opera- 
tion and aid to the Pardon Board, rather than of con- 
demnation, lend to the Governor and other members 
of the Board, that assistance which is so essential to 
enable the Board to select for favorable action, only 
those cases which are more worthy of clemency. 

I hope by an appeal to reason to bring about an 
appreciation of the fact that the Pardon Board under 
our system of government is just as truly a part of our 
system of administering justice as the judicial de- 
partment itself, and that the members of the Pardon 
Board should not be called upon to grant mere acts 
of grace solely according to personal desire, or to yield 
to undue influences in either granting or denying 
petitions for pardon nor to act upon any consideration 
of personal favoritism or prejudice that would not 
be expected to control the actions of members of the 
Supreme Court or Circuit Courts in the rendition of 
judgments within their jurisdiction. 

The Pardon Board is a part of our system of legal 
tribunals. It is the great criminal court of equity which 
must be resorted to by individuals in proper cases, 
in order to obtain relief against criminal judgments 
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at law, which were they civil cases, would be relieved 
against by courts of equity on equitable considerations 
not available in ordinary Courts of law. 

It exercises power analogous to our Courts of 
Bankruptcy, which have never been considered as 
thwarting justice, even though they did set aside and 
make unenforcible judgments of judicial tribunals con- 
cerning which there could be no question of miscarri- 
age of justice in the rendition of the judgments thus 
avoided. 

Just as Courts of Bankruptcy were established to 
forgive the debtor his debt to his creditor, when to 
do otherwise would increase pauperism of families and 
ill affect the interests of society, so the State Board 
of Pardons must in many cases forgive the acknowl- 
edged criminal his debt to society, when to do so will 
better subserve the welfare of the people of the State 
at large by preventing pauperism and avoiding conse- 
quences which fall unduly and unnecessarily heavy on 
innocent women and children in particular cases. 

“The quality of mercy is not strained, 

It drops like gentle dew from heaven upon the 

earth beneath, 
It is twice blessed. 

It blesses him that gives and him that takes, 

’Tis mighty in the mightiest, 

And becomes the throned monarch better than 

his crown. 

Earthly justice doth then seem likest God’s, 

When mercy tempers justice.” 
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CASES OF INTEREST 


(Under this heading the Law Journal will publish various decision of particular interest to the bar.) 


IN THE DISTRICT COURT OF THE UNITED 

STATES FOR THE SOUTHERN DISTRICT 

OF FLORIDA. 
WILLLAM G. ALKAZIN, 
Plaintiff, 
Vs. No. 919 M-EQUITY. 

A. S. WELLS, E. S. MATTHEWS and 

MRS. R. L. (EATON) GREEN, Consti- 

tuting The Railroad Commission of 

the State of Florida; E. GLOVER 

JOHNSTON, as Inspector of the Motor 

Division of the Railroad Commission 

of the State of Florida, and M. P. 

LEHMAN, as Sheriff of Broward County, 

Florida; R. C. BAKER, as Sheriff of 

Palm Beach County, Florida; MARION 

M. McGEE, as Sheriff of Martin County, 

Florida; B. A. BROWN, as Sheriff of 

St. Lucie County, Florida; CLARK C. 

RICE, as Sheriff of Indian River 

County, Florida; S. E. STONE, as 

Sheriff of Volusia County, Florida; 

R. F. ROBERTS, as Sheriff of Broward 

County, Florida; J. H. MCKNIGHT, as 

Sheriff of Flagler County, Florida: 

E. E. BOYCE, as Sheriff of St. Johns 

County, Florida; W. B. CAHOON, as 

Sheriff of Duval County, Florida; 

A. J. HIGGINBOTHAM, as Sheriff 

of Nassau County, Florida, 

Defendants. 

T. D. Ellis and J. S. G. Gallagher, of Miami, Fla., for 
Plaintiff. 

Fred H. Davis, Attorney General of Florida, and Theo. 
T. Turnbull, Special Counsel for Railroad Commis- 
sion of Florida, for the defendants. 

Before WALKER, Circuit Judge and DAWKINS 
and RITTER, District Judges. 

WALKER, Circuit Judge: 

This is an application for an interlocutory in- 
junction restraining the institution or prosecuting of 
any suit of proceeding to enforce against the plaintiff. 
his agents or employees, any provision of a Florida 
statute, enacted in the year 1929, and entitled: 

“AN ACT providing for the Supervision and 
Regulation of Persons, Firms, Corporations and 
Associations Owning, Controlling, Operating or 
Managing Motor Vehicles Used in the Business 
of Transporting Persons or Property for Compen- 
sation Over the Public Highways of the State; De- 
fining Auto Transportation Companies and Pro- 


viding Supervision and Regulation Thereof by the 

Railroad Commission of the State of Florida and 

Providing for the Enforcement of the Provisions 

of This Act and for the Punishment of Violations 

Thereof and Imposing a Mileage Tax and Pro- 

viding for the Disposition of the Revenue Raised 

by the Same; And Repealing All Acts Inconsist- 
ent with the Provisions of This Act.’ Compiled 

General Laws of Florida 1930 Supplement, 167 

et seq. 

The application was submitted on the bill and 
answer. From the Bill it appears that the plaintiff is 
engaged in operating busses exclusively in the inter- 
state transportation of passengers for hire from and to 
points in Florida to and from points in other states, in 
doing which he uses public roads and highways of 
the State of Florida. including Federal aid roads, and 
that he has not complied with and does not intend to 
comply with said statute or any of the provisions 
hereof, which are challenged on the grounds that they 
are violative of the Commerce clause of the Constitu- 
tion of the United States, of the Fourteenth Amend- 
ment to that Constitution, of the Federal Aid Act, (40 
Stat. 1189), and the Federal Highway Act, (42 Stat. 
212). That statute includes provisions to the follow- 
ing effect: That, with exceptions not material in this 
case, no person or corporation owning or operating any 
motor propelled vehicle not usually operated on or over 
rails, used in the business of transporting persons or 
property for compensation or as a common carrier over 
any public highway in the State of Florida between 
fixed termini or over a regular route. shall operate 
such motor vehicle for the transportation of persons 
or property for compensation on any public highway 
of the State without having obtained from the Rail- 
road Commission of the State of Florida a certificate 
that the present or future public convenience and ne- 


-cessity requires or will require such operation; that 


written application, the contents of which are pre- 
scribed, shall be made for such certificate of public 
convenience and necessity; for the Commission, at the 
time of granting such certificate, fixing the amount of 
a bond to be given by the applicant for the protection. 
in the case of a passenger vehicle, of the passengers 
and baggage carried, and of the public against injury 
caused by negligence of the operator of such vehicle: 
authorizing the Commission to prescribe rules and reg- 
ulations applicable to any and all operators of such 
motor propelled vehicles; prescribing specified mileage 
taxes on such motor propelled vehicles, and authoriz- 
ing the collection from each holder of such certificate 
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of the sum of seventy-five dollars as an advance pay- 
ment upon such mileage tax for the ensuing quarter, 
that amount to be credited to such holder, and the 
difference between that amount and the correct 
amount of such tax to be adjusted at the end of that 
quarter—such taxes being required to be used in con- 
structing, maintaining and repairing public roads; pro- 
viding that “neither this Act nor any provision thereof 
shall apply or be construed to apply to commerce with 
foreign nations or commerce among the several States 
of the Union except insofar as the same may be per- 
mitted under the provisions of the Constitution of the 
United States and the Acts of Congress,” and that “if 
any section, sub-section, sentence, clause or phrase of 
this law is for any reason held unconstitutional such 
decision shall not affect the validity of the remain- 
ing portions of this law.” 

The answer of the Railroad Commission and other 
defendants shows that the Railroad Commissioners 
have so construed and applied the statute as to make 
it applicable to carriers for hire engaged exclusively 
in interstate commerce only in specific particulars, 
namely: That while requiring such carrier to apply 
and obtain a certificate of public convenience and 
necessity the Railroad Commission recognizes that it 
has no discretion to refuse such certificate to an ap- 
plicant to engage in exclusive interstate carriage, such 
certificate being granted to such an applicant as a 
matter of course; that such carrier is required to pay 
the prescribed mileage tax, to obey all statutory or 
authorized administrative police regulations made to 
govern the movement cf vehicles over the highways, 
such as regulations reasonably adapted to conserve 
the State’s property rights in the highways, and to 
protect the comfort, safety and convenience of citi- 
zens and the travelling public on the highways, or 
relating to the size, weight and type of vehicles used, 
or governing the speed at which vehicles may travel, 
or requring a statement of routes travelled, schedules 
followed and rates of charges to be filed with the Rail- 
road Commission; that such exclusive interstate car- 
rier be required to give bond, but such bond to pro- 
vide only for the protection of third parties from in- 
juries due to negligence of interstate operators in the 
use of the highways; and that in administering the 
statute the Railroad Commissioners may include in the 
certificate granted to such interstate carriers terms 
and conditions prohibiting such carriers from engag- 
ing in any intrastate business under the exclusive in- 
terstate permit, even though such intrastate carriage 
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is based upon interstate rates and tickets, unless the 
Railroad Commission shall have specifically author- 
ized such intrastate operations upon the consideration 
which under the statute govern intrastate operations. 

It appears from an above set out provision of the 
statute that the lawmakers intended some. but not 
all, of its provisions to apply to such carriers for hire 
engaged exclusively in interstate commerce. It is not 
open to doubt that the statute contains provisions 
which are constitutionally applicable to an interstate 
carrier who makes use of the State’s improved high- 
ways in carrying on his business. A certificate of pub- 
lic convenience and necessity, which, as required in the 
case of such a carrier, amounts to a permit to use the 
State’s improved highways, grantable on application 
as a matter of course, is legally demandable as a pre- 
requisite of the use of such highways for the purpose 
of a carrier for hire. Clark v. Poor, 274 U. S. 554; 
Johnson Transfer and Freight Lines v. Perry, Ms. U. 
S. District Court, N. D. of Georgia, Jan. 24, 1931. Pay- 
ment of the prescribed non-discriminatory mileage tax 
is enforceable against such a carrier as_ reasonable 
compensation for his use of the highways. Interstate 
Busses Corp. v. Blodgett, 276 U. S. 245. Uniform regu- 
lations reasonable necessary for the protection of the 
safety and comfort of travelers on the highways used 
by such carrier are enforceable against him. Hendrick 
v. Maryland, 235 U. S. 619. Such a carrier lawfully 
may be required to give a bond for the protection 
of persons other than his passengers who may sustain 
injuries due to such carrier’s negligence while engaged 
in using the highways of the State. Sprout v. City of 
South Bend 277 U. S. 168. It would be superfluous to 
mention other provisions of the statute which are en- 
forceable against the plaintiff. 

The plaintiff is not in the position of one who has 
not obtained a required permit to use public high- 
ways in carrying on a business because of the impo- 
sition of unlawful conditions to the grant of such 
permit. He is seeking an injunction the granting of 
which would have the effect of enabling him to avoid 
compliance with valid statutory provisions which are 
constitutionally enforceable against him. In the cir- 
cumstances disclosed, he is not entitled to the relief 
now applied for. 

The prayer for an interlocutory injunction is de- 
nied, but without prejudice to the right of the plaintiff 
to seek appropriate relief if he shall hereafter be re- 
quired by the Railroad Commission to comply with 
conditions or provisions not warranted by law. 
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NOTES AND COMMENTS 


LEGAL AID FOR GOOD TIMES 
(By Herbert U. Feibelman, Miami, Fla.) 


Business looks to the law. In the search for good 
times, for healthy business, commerce and industry 
now turn to the law. It takes no expert to sense the 
situation. The columns of the daily press recount the 
chief executive of the nation and the country’s chief 
law-making body, both, seeking to solve the problems 
of the depression through law. We now yield to the 
proposition that the least governed peoples are not, 
in the eyes of the statesmen of our day, the best gov- 
erned. In fact, we no longer hesitate at the multi- 
plicity of law and regulation, and since we started 
tinkering with the fundamental law of the land at the 
close of the Civil War, we are not afraid of any sort 
of legislation. The business world has caught the 
frenzy, and awaits the results of the processes of the 
law. 

Labor and capital and industry set forth their 
needs, and to the casual observer might we not expect 
a new aspect in law-making? The American people, 
after its timely part in the physical turmoil of war, 
turned to the reorganization of the country itself, that 
had been schooled to strange tasks of war. We had to 
consider security for the peace of the world, and al- 
though, to many minds, we never finished this job in 
an entirely satisfactory fashion, we began to think of 
business, domestic and foreign, to assist industry and 
commerce to gain its just reward. We have grown 
and we have prospered, and we have drunk of the 
wine of prosperity and have builded perhaps without 
full thought for lasting good times. 

Since the debacle of the stock market crash and 
the growth and progress evident in all lines prior 
thereto, we strike upon a strange calm. Real estate 
booms and real estate developments have paused, and 
all America finds time now, perhaps fortunately, to 


take stock of our resources, our shortcomings, and the . 


real needs of our people. We have time for all this, 
and here and there, in legislative halls, in the press. 
in the pulpit, everywhere where Americans think and 
speak, new ideas awaken, and to the lay and trusting 
mind, we are sure that all is for the best. Hon. Mel- 
vin A. Traylor, president of the First National Bank 
of Chicago, in a well considered and plain-spoken ad- 
dress before the Salesmanship Club in Dallas, Texas, 
January 29 last, as reported in THE NEW YORK 
TIMES, gave this advice: 
“My own feeling is that we need now, as 
never before, honest, fair-minded frankness be- 
tween business and government. What we all de- 


sire and what the country needs most of all is re- 
lief from the existing distress. This, in my 
opinion, can only be attained if we regard our 
economic structure as a whole, setting the ideal 
to be achieved as that of a pool of prosperity out 
of which labor can draw its fair share, invested 
capital a reasonable return and government the 
minimum requirements for its operation.” 

Mr. Traylor conceives of a new partnership in 
business, to be provided, if you please, by the process- 
es of the law itself. 

The writer was fortunate in being able to inter- 
view the Hon. William Green, President of the Ameri- 
can Federation of Labor, upon the occasion of the 
meeting of the Executive Council of the American 
Federation of Labor at its recent convention in Miami. 
Florida. Mr. Green said: 

“Improved machinery, progress in the trans- 
mission of mechanical power, new methods of 
communication and transportation that reduce 
the barriers of distance have been making an in- 
creasing degree of interdependence between na- 
tions, industries and groups. The result has been 
to turn the light upon the investment that Labor 
has been making in industry and to disclose the 
obligation of industry for its intangible invest- 
ment. Industry has been discovering that wages 
are something more than money paid for services. 
They represent a very large part of the consumer 
market. About 80 per cent of the buyers in the 
retail market are wage earners and their fam- 
ilies. With the development of mass production 
has come the need for making sure that wage 
earners have large enough incomes to be buyers 
of goods produced en masse. 

“Increased compensation to wage earners 
takes the form of higher wages and shorter work 
hours. To be consumers wage earners must have 
leisure hence the new standards of the six or five 
hour day and the five-day week. As in the past. 
those who invested capital in industry and other 
productive undertakings have built up practices 
that assure them continuous incomes on their in- 
vestment, now wage earners are turning their at- 
tention to the problem of securing a regular in- 
come. This means that industries must develop 
plans looking forward a number of years in ad- 
vance. Industries are established and financed 
to operate over a period of years and consequent- 
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ly long time planning should include provisions 

for wage earners and for their emergencies.” 

In Congress a Senator ventures a plan that a gen- 
eration ago would have’ brought strong invective and 
perhaps the charge of ultra-socialism if not bolshe- 
vism, when he prescribed insurance for the workers 
against unemployment. We can fairly imagine the 
feeling of horror that American statesmen of thirty 
or thirty-five years ago would have felt if such a bold 
means would have been advocated, and yet Senator 
Wagner’s plan is being seriously considered even by 
the states themselves. We have already appreciated 
the wise provisions of workmen’s compensation, and 
those states which have not yet adopted such an eco- 
nomical and just measure, are now considering its 
adoption. Old-age pensions are no longer the dream 
of the socialists, but the announced program of pro- 
gressive legislators. Minimum hours for labor are 
the law in many jurisdictions and may be expected 
everywhere. The founder of the flivver now advo- 
cates a five-day week, and it remained for a prom- 
inent lawyer in Miami, Florida, to announce such a 
rule for his office. (He seems to have been the first 
to admit that Saturdays were no good for real accom- 
plishment, anyway.) Our army has long recognized 
the curtailment of work on the sixth day, and bar- 
racks-cleaning and inspections alone embraced the pro- 
gram on Saturdays. 

We are getting a new slant on charity and work 
for the needy. Thousands suffered now while Con- 
gress debated over a twenty-five million dollar dole 
to the drought sufferers. Everyone who can does his 
bit for the idle and unemployed and we depend upon 
the voluntary soup kitchen to help the unemployed. 
We are simply unprepared for this peace-time ordeal. 
We wonder how the future will conserve its resources 
so that the bountiful years may care for the lean. We 
in America have yet to minister to this need, and 
when we do there may be less of governmental char- 
itable doles and fitful efforts to supply the needs of 
great emergencies, and more of the orderly and time- 
ly conceived processes of social service in government. 

In Florida the dependence of good times on the 
law is most acute. In banking, in business, in com- 
merce, in almost every phase of the life of the state, 
the cry for new progressive legislation is urgent. 
Countless needs of our people could be delineated. In 
industry, the demand will inevitably be made of the 
legislature to enact a workman’s compensation law. 
Our system of courts, a veritable patchwork, the 
product, more or less, of political needs rather than 
the requirements of justice, calls for an entire re- 
organization from top to bottom. Hundreds of thou- 
sands of dollars are being wasted through the un- 
businesslike structure of our judicial system, while 
business is slowed down. The credit of Florida busi- 
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ness men has become impaired through inability of 
the creditor class to get quick results in the courts. 
Capital here needs protection. This condition is no- 
ticeable in the matter of mortgage foreclosures, which 
yearly impose a frightful burden upon those who in 
good faith have extended credit to Florida people upon 
Florida property. Realty values themselves have been 
affected by our exceptional system of foreclosure. 
Most of the states of the Union have a more economic- 
al, direct and effective measure of protecting security 
for loans. Who doubts the “big shot” of the criminal 
world can, in Florida, escape the processes of our 
criminal courts, while the small delinquent, without 
funds, alone furnishes the statistics in support of the 
claim to law enforcement? Those who know will not 


‘seriously contend that the man without means has a 


full chance to assert his rights in the criminal or civil 
courts. I would like to see the day in Florida when 
we shall have public defenders to care for the needs 
of defendants without funds to hire skilled counsel. 
Florida should abolish Justice of the Peace Courts, 
veritable breeding places of injustice. Each county 
should have one court presided over by the best tai- 
ent that the bar produces, to handle misdemeanors, to 
bind over alleged felons, and to try the rights of small 
debtors, without heavy expense but with a patient 
and liberal outlay of real justice. Our neighboring 
state of Alabama has such courts. These and kindred 
needs call loudly for a new constitution. While the 
temper of the people is kindled and the demand for 
all sorts of relief is state-wide, the new fundamental 
law may be enacted, which will establish confidence 
in Florida laws, Florida business, and Florida people. 
Millions of dollars in municipal securities are out- 
standing, with no means of refunding or payment, 
but only bare repudiation, an unspeakable course for 
any people. In a new constitution alone can relief be 
found, and by it we can refund and repay what the 
municipalities of this state justly owe and carry 
through a program of governmental economy that 
makes for good times. 

We have time now to think of new measures to 
get the most out of our time, our money, and our men. 
We have time to inventory our resources and put them 
to their greatest use. We have time to save and con- 
serve not merely the money we have but the talents 
that make up the sum total of a busy, happy nation. 
We have madly developed a machine age, economizing 
in labor, in time, and in money, and we are prepared 
to get along with less of all three, and yet we do not 
know what to do with the labor and the time we have 
left. The law must now step in, and raise a guaranty 
of just reward for labor and for capital. It must in- 
sure a just portion of governmental activity. Per- 
haps a prophet of our times may envisage a future, 
characterized not by super-wealth and super-poverty, 
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not by super-government and super-power, but with 
equality through common interest and common under- 
standing. We may develop safeguards against future 
orgies of meaningless prosperity. We may enjoy the 
largess of right living and right thinking, of doing 
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and daring in industry and commerce, that shall dis- 
pense justice to all elements of industry and com- 
merce. We may be coming to a great day in the 
world—likely good times through laws that provide 


good. We are leaving the day of laws that merely 
prohibit. 
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